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CASES ARGUED AND DETERMINED

IN THE

SUPREME COURT OF ERRORS

OF THE

STATE OF CONNECTICUT.

THE BERLIN IRON BRIDGE COMPANY vs. THE AMERICAN
BrIiDGE COMPANY.

First Judicial District, Hartford, May Term, 1908.
ToRRANCE, C. J., BALDWIN, HAMERSLEY, HALL and RoraBACK, Js.

The defendant purchased the plaintiff's plant and business, and agreed
to reimburse it for expenditures theretofore actually made by it
upon its uncompleted contracts, which the defendant assumed.
Held that the plaintiffs right of recovery was not limited to ex-
penditures made in the partial performance of such contracts, but
included expensen incurred by its engineering department in mak-
ing estimates, and the salaries and traveling expenses of its agents
while negotiating and securing the contracts.

These expenditures, charged as “ contracting expenses,”” were not

given in detail, but were estimated, under a long-standing general-

average rule of the plaintiff, at five per cent. of the contract prices,

a method which the experienced officers of the plaintiff testified

'Was proper and necessary and led to substantially correct results.

Upon evidence of this character and tendency the trial court found

that the sums called for by these estimates were actually expended

by the plaintiff. Held that this conelusion, whether regarded as
one of law or of fact, was fully warranted.

ther item, charged by the plaintiff on its eost book under the head

of * pool expenses,” was for sums paid by it to unsuccessful bidders

upon these contracts, under a mutual agreement that the successful

¥ VoL. Lxxvi-1 @
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Berlin Iron Bridge Co. ». American Bridge Co.

bidder should pay to each of the unsuccessful ones a certain per-
centage of the former’s estimated profit. No question was madeas
to the validity of the * pool’* agreement, or payments made there-
under, but the defendant contended that such payments were not
covered by its promise of reimbursement. Held that such conten-
tion was not well founded.

The plaintiff guaranteed that the contracts turned over by it to the de-
fendant would net the latter a clear profit of at least fifteen per cent.
of the *‘ shop cost ™ of performing them ; and another clause declared
that this term included * labor, material, and general shop expense,
f. 0. b. cars at works of the plaintifi.” The trial court ruled that
shop cost or expenses incurred elsewhere than at the works of the
plaintiff in Connecticut and Pennsylvania were not to be included
in determining the amount of the shop cost of the contracts as-
sumed by the defendant. Held that this ruling was correct and in
accord with the limited meaning which the parties themselves had
seen fit to place upon these words.

Argued May 6th—decided July 24th, 1603,

ACTION to recover money claimed to be due under a con-
tract, brought to the Superior Court in Hartford County and
tried to the court, Ralph Wheeler, J. ; judgment for the
plaintiff for 32,860, and appeal by the defendant. No error.

Charles E. Perkins, for the appellant (defendant).

William Waldo Hyde and Arthur L. Shipman, for the ap-
pellee (plaintiff).

ToRRANGE, C. J. The Berlin Iron Bridge Company and
two of its stockholders are named as plaintiffs in this case,
but as in the trial court the corporation was treated as sole
plaintiff it will be so treated here, and the word plaintiff as
hereinafter used will mean said corporation.

The defendant is a New Jersey corporation. In March,
1900, the plaintiff entered into a written contract (hereinafter
called contract 4) with one I. Gifford Ladd, in which it
agreed, among other things, to sell and convey to him or his
nominees or assigns, on or before May 1st, 1900, all its prop-
erty and estate of every kind, and to go out of the bridge-
building business. Subsequently the defendant became the
nominee or assignee of Ladd, and succeeded to all his rights
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and became subject to all his obligations under said contract,
and ultimately, in May, 1900, became the owner of all the
property of the plaintiff. As a part of said transaction the
plaintiff and the defendant entered into certain written con-
tracts, one dated May 11th, 1900, called hereinafter contract
B, and one dated as of June 1st, 1900, hereinafter called con-
tract C.

In these contracts the parties, among other things, agreed
that the defendant should assume certain uncompleted con-
tracts of the plaintiff, and should pay to it whatever money
the plaintiff had actually expended thereon prior to May 12th,
1900; and the plaintiff guaranteed that the amount so ex-
pended by it was $305,682.95, which is hereinafter referred
to as the “ guaranteed sum.” The defendant agreed to pay
uinety per cent. of said guaranteed sum upon certain condi-
tions, and did so. The remaining ten per cent. has not been
paid, and to recover that, with interest, this suit is brought.

In the court below the defendant claimed that the plaintiff
bad charged in said guaranteed sum more than it was right-
fully entitled to charge as against the defendant, and that by
reason thereof the defendant, in paying said ninety per cent.,
had paid more than it was obligated to pay; and the case
was, without objection, tried upon the assumption that the
defendant had the right to make this claim and to have it
tried and determined in the court below. Whether in this
¢ase, and upon the pleadings therein, the claim thus made
and tried was a permissible one, if proper objection to it had
bfeen made, may perhaps admit of some doubt; but under the
Creumstances we shall treat the case as court and counsel
have heretofore treated it, namely, as one in which said claim
was properly made.

. The parts of said three contracts having any material bear-
Iug upon the questions in this case are the following: In
contract 4 it was provided, in case of the consummation of the
sale and purchase therein contemplated, that Ladd, or “his
Rominees or assigns,” should assume the uncompleted con-
tracts of the plaintiff upon a basis that would “net” to them
“a clear profit in any event of not less than fifteen per centum
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of the total shop cost of performing such contracts.” In
contract B the plaintiff guaranteed that said contracts would
net to the defendant 4 clear profit in any event of not less
than fifteen per cent. of the shop cost of performing such
contracts,” and the parties agreed in said contract that * the
term ‘shop cost’ shall include labor, material, and general
shop expense f. 0. b. cars at works of the party of the first
part.”  Contract B also provided that a certain committee,
appointed therein with power to determine and appraise the
value and profits of the contracts assumed by the defendant,
should * within thirty days determine the value and probable
profits of such contracts in its opinion.” It further provided
that if said committee should “ certify that in its opinion
such contracts will not net a clear profit of at least fifteen per
cent.,” then the plaintiff was to pay the defendant “in cash
the estimated difference; butany contract not so appraised
and estimated by the committee shall be deemed to fully
comply with the guaranty” of the plaintiff above specified.
Contract C recited that the parties had agreed * to defer the
valuation or appraisal ”” of the contracts assumed by the de-
fendant, “ and to provide for the payment of the expenditures
represented to have been made thereon ” by the plaintiff,
“less a proportion thereof to be retained ” by the defendant
88 thereinafter provided. It also contained this provision :
that the plaintiff “represents and guarantees that the amount
of expenditures actually made ” by it prior to May 12th,
1900,” upon the contracts of the plaintiff assumed by the de-
fendant, “ after deducting any moneys received ” by the plain-
tiff “on account of such contracts prior to said date, is the
sum of §305,682.95; and a further provision that the de-
fendant would pay ninety per cent. of said sum in three equal
instalments on or before specified dates * provided the Bridge
Company (the defendant) shall have on said dates Tespec-
tively collected out of said contracts so assumed sufficient
moneys to cover said payments.” Contract ¢' further pro-
vided that “the 10 per cent. balance shall be retained by
the Bridge Company (the defendant) as a guaranty fund
until the committee appointed by contract B « shall certify
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that in its opinion the said contracts so assumed will net to
the Bridge Company an average clear profit in any event of
at least; fifteen per cent. of the total shop cost of performing
the same, as guaranteed in said original agreement (i. e.in
contract B), and thereupon shall be paid by the Bridge
Company to the party of the first part (the plaintiff) as here-
inafter provided. The said committee may determine and
appraise the profits of such contracts, or any of them, either
before or after the complete performance thereof.” It further
provided in effect that if the committee should not certify that
the contracts assumed would net the guaranteed profit, and
upon performance such contracts should not-net such profit,
orif the committee should certify that said contracts would
not net the guaranteed profit, “ specifying the amount of the
appraised deficiency, then and in either event the amount of
said guaranty fund so reserved shall from time to time be
applied by the Bridge Company (the defendant) to the pay-
ment of any deficiency in such guaranteed profit of fifteen
Per cent. resulting from the performance of such contracts,
or 80 determined by said committee. Any surplus of such
guaranty fund thereafter remaining shall be paid over ” to
the plaintiff,

The trial court found, in substance, (1) that the plaintiff
actually expended upon the contracts turned over to the de-
fendant the guaranteed sum ; (2) that rightfully included
in this sum were two sums expended by the plaintiff in pro-
euring said contracts, namely, one amounting to $32,736.63,
called “contracting expense,” and the other amounting to
$13,026, entered in plaintiff's hooks under the heads of
“Pool,” « Loop,” «“ L,” «8” or « Special,” as is hereinafter
more fully explained ; (3) that the defendant * netted ” from
the contracts turned over to it “a much greater sum than fif-
teen per cent. of the total shop cost of performing the same”;
(4) that the defendant owed to the plaintiff the sum of
$30,568.29 (being ten per cent. of said guaranteed sum),
with interest,

The errors assigned are four in number. The fourth relates
% the refusal of the court below to amend the record as re-
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quested ; but inasmuch as we think that the questions of law
raised by the first three reasons of appeal are fairly presented
upon the record as it stands, it will be unnecessary to con-
sider the fourth assignment. The other assignments will be
considered in their order.

The first alleges that the trial court erred in including in
the guaranteed sum the amount called *contracting ex-
penses.” The material facts bearing upon this question are
the following : Under each of the contracts assumed by the
defendant, the plaintiff had charged in the guaranteed sum a
certain sum as “ contracting expense.” This expense was
the ordinary expense incurred by the plaintiff in obtaining
those contracts. It includes, mainly, the salary and traveling
expenses of the agent who procured them, while engaged in
procuring them, and the ordinary expenses of the engineers
in the estimating department, while engaged in making an
estimate upon them. Such expense cannot ordinarily be
well distributed to each individual contract “ except by an
average per cent.” It was the rule of the plaintiff, adopted
after years of experience had shown them that it led to sub-
stantially correct results, to allow as contracting expense ”
five per cent. of the amount of the contract obtained. That
rule was followed by the plaintiff in the case of the contracts
turned over to the defendant. No detailed items of such
contracting expense were put in evidence in the court below.
In the case of each of the contracts turned over to the de-
fendant the contracting expense thereon, estimated in the
manner above indicated, wasg entered in the cost books of the
plaintiff at the time the contract was obtained. No testimony
was offered tending to show that such charge was improper
or excessive. * Testimony of officers of the plaintiff company
having long experience in its business and full knowledge
of the cost of its work and expenses in all its departments,
and expert in manufacturing methods and business, was ad-
mitted, tending to show the propriety and necessity of
charging such contracting expenses as above stated, by a
general average, and the substantial correctness of the charge
made, and that the average ordinary expense of selling or
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- procuring.its contracts for a long series of years prior to the
date of the turning over of the contracts in question to the de-
fendant was five per cent. of the contract prices. Upon all
the evidence adduced, being of the tendency above stated,
whether of officers or others, it is found by the court that
the sum of §32,736.63 had been actually expended by the
plaintiff upon the contracts turned over to the defendant, for
the ordinary expenses ” of procuring the contracts.

Upon these facts the defendant claimed that as it was only
lisble under vontracts B and C to repay the plaintiff the
amounts which the plaintiff proved it had “actually expended
in the part performance of said contracts,” the “mere charge
of a percentage of five per cent. on the amount to be paid
for their performance, ascertained merely from an experience
of witnesses, was not sufficient legal evidence that said
smounts had been really or actually expended on such per-
formance, and that such sums should not be included in the
aforesaid ” guaranteed sum.

As we understand this contention it appears to be based
upon two claims: (1) that the defendant, upon the contracts
turned over to it, had agreed to repay to the plaintiff only
the expenditures actually made by the plaintiff “in the part
performance of said contracts,” and not those made by the
Plaintiff in procuring them; (2) that the facts found did
Dot warrant the court below in holding that the * contracting
expense ” was money actually expended upon said contracts,
within the meaning of contracts B and C.

We think that neither claimis well founded. The first
claim is based upon the contention that the defendant in
contracts B and € has agreed, not to repay the amount of
expenditures actually made upon the contracts taken over,
but only to repay the amount of expenditures actually made
by the plaintiff in part performance of said contracts, a very
different proposition.

The construction here contended for is not, we think, the
true one. It limits the amount to be repaid to expenditures of
8 particular kind, when the agreement itself contains no such
limitation. The agreement provides for the repayment of all
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actual expenditures. When the agreement was made, the
“ contracting expense ” objected to stood charged on the plain-
tiff’s books, and subject to the inspection of the defendant, asa
part of the expenditures actually made upon the contracts
taken over; it was just as much an expenditure actually made
upon said contracts as were the sums expended in part per-
formance of them; and we think that when the defendant
agreed to take the benefit of the contracts, and to repay the
amount actually expended upon them, he agreed to repay
the sums actually expended in procuring said contracts.

As to the second claim, we think the record fails to show
that the trial court erred in its conclusion that the contract-
ing expense was “an expenditure actually made ” by the
plaintiff upon the contracts turned over, within the meaning
of contracts B and C. Itis found, in effect, that an expense
of the nature indicated by the finding was in fact incurred in
procuring the contracts ; that the method adopted to ascer-
tain the amount of such actual expense was a proper and
necessary one ; and that by that method such amount could
be ascertained with reasonable certainty. We think the con-
clusions of the trial court upon this part of the case, whether
regarded as conclusions of law or of fact, are fully warranted
by the record.

The second assignment alleges that the trial court erred in
holding that the amounts charged in the guaranteed sum
a8 “ Pool,” “Loop,” “ L,” «§,” or « Special,” were properly
80 chargeable.

The facts found bearing upon the questions involved in
this reason of appeal are these: The terms “ Pool,” «Loop,”
“L,” and “8,” have the same meaning. As annexed to cer-
tain of the contracts turned over to the defendant, those
terms meant that an actual expenditure in procuring those
contracts was incurred by the plaintiff under the following
clrcumstances : The plaintiff and other corporations put in
plds f(?l‘ said contracts, and it was agreed by all the bidders,
including the plaintiff, that the successful bidder should pay
to the unsuccessful bidders a certain part of the profits which
1t was estimated the successful bidder might receive from
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the completion of the contract. The bids were made in view
of such an agreement. In all the contracts turned over to
the defendant, with which the above terms are connected,
the plaintiff was the successful bidder, and in pursuance of
said agreement paid to the unsuccessful bidders a sum total
of 12,001, as set forth in detail in a schedule appearing in
the record, and charged the same as part of said guaranteed
sum, and this was allowed by the trial court.

As the legal validity of the above-mentioned agreement
between the plaintiff and other bidders upon contracts is not
questioned by either party, we will, for the purposes of this
case, assume that said agreement was a valid one.

The term “ Special ” meant that the agent in procuring a
contract had incurred some unusual expenses in so doing,
which the plaintiff had paid. In procuring some of the con-
tmcts taken over by the defendant, the plaintiff had paid and
charged, as « Special,” expenses amounting to $1,085. This
Was charged in the guaranteed sum and allowed by the court
below.

These expenditures, like the contracting expense herein-
before referred to, were a part of the price the plaintiff had
actually paid for the contracts turned over to the defendant,
which expenditures presumably would have been repaid to
the plaintiff, had it completed the contracts, by the profits
arising from such performance. The defendant has taken
the benefit of all these contracts, and it knew or might have
known, before it assumed them, just what the plaintiff had
actually expended upon them up to May 12th, 1900, and it
agreed to repay such expenditure. Upon the facts found,
and upon the construction hereinbefore put upon contracts
Band €, we think the trial court was justified in holding
'that, the sums last above-mentioned were properly chargeable
In said guaranteed sum.

In the remaining reason of appeal it is alleged, in sub-
stance, that the trial court erred in its construction of the
Phrase shop cost” as it occurs in contracts A, B,and C,in
the guaranty of profits.

To understand the claim of the defendant and the reling
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of the court below thereon, upon this part of the case, it is
necessary to state the substance of some part of the facts
found. Prior to entering into contracts A, B, and C, the
plaintiff had works of its own at East Berlin in this State,
and had also begun to establish works in Pennsylvania, and
by said contracts these works in both States were to be
turned over to the defendant. Prior also to May, 1900, the
plaintiff, in order to enable it to perform the uncompleted
contracts subsequently assumed by the defendant, had made
subcontracts with other parties, having works of their own,
to furnish and prepare material and to perform labor neces-
sary to be dope in performing the uncompleted contracts
assumed by the defendant, all of which materials, whether
work was done upon them or not, were to be sent directly
to the places where the uncompleted contracts were to be
performed. It was under such circumstances that the plain-
tiff guaranteed to the defendant that the transferred con-
tracts would net to the defendant a certain profit of the
shop cost of performing them. In contract A the guaranty
is upon “ the total shop cost,” in contract B it is upon the
“shop cost,” while in contract (it is upon “ the total shop
cost as guaranteed ” in contract B. The parties themselves
have in contract B agreed upon the meaning of the words
“shop cost,” as used in said three contracts They there
say that ¢ the term *shop cost * ghull include labor, material,
and general shop expense f. 0. b. cars at works of party of
the first part,” 7. e. of the plaintiff.

The defendant claimed that under the head of *shop
cost,” as used in these three contracts, *shipments of struc-
tural iron and steel work direct from mills to sites of erec-
tion, and also all subcontracts, for carrying out the trans-
ferred contracts, should be included in determining the
amount of shop cost of the contracts transferred . . . to the
defendant ; and that the expression ‘f. o. b. cars at works
of f:he party of the first part’ was to be considered as a pro-
vision that freight was not to be included in shop cost.”
The trial court overruled this claim and held, in effect, that
“shop cost,” as used in these three contracts, meant shop cost
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only at the works of the plaintiff in this State and in Penn-
sylvania, and not at the works of other parties.

We think this ruling was correct. The parties them-
selves have said what * shop cost” should mean, and we see
10 good reason why that meaning should not prevail. In
plain terms they limit that meaning to shop cost at the
works of the plaintiff, and not elsewhere. Doubtless their
definition greatly narrows the meaning which the words
“shop cost,” or “ total shop cost,” would bear in the ab-
sence of such definition ; but they had the right to adopt

such a definition, and having done so they are bound by it.
There is no error.

In this opinion the other judges concurred.

CHARLES S. MERSICK, TRUSTEE, ET AL.vs. THE HARTFORD
AND WEST HARTFORD HORSE RATLROAD COMPANY.

First Judicial District, Hartford, May Term, 1903.
TorRaNCE, C, J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

In distributing the avails of a sale of the property of an insolvent rail-
road company, courts of equity have sometimes given a preference
to the claims of supply-creditors and other unsecured creditors,
over those of the mortgage bondholders. Suoh a preference rests
upon the ground that the current income of the railroad, which by
common consent is ordinarily and properly used to pay such debtas,
has been diverted to the beuefit of the mortgagees or their security.
Whatever may be said as to the soundness of this doctrine, it cer-
tainly has no application where—as in the present instance—there
bas been no diversion of income. Under such circumatances the
mortgage bondholders are not to be deprived of their right to
Ppriority of payment.

The mortgage in question authorized the trustee for the bondholders,
upon default in the payment of interest, to take possession of and
operate the railroad, and provided that he should be reimbursed
for hig outlays, which were to ** constitute a first lien upon the
mortgaged property.” Held that a payment made by the trustee
upon taking possession, covering the wages of employees for the
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three months previous, was a reasonable expense incurred in his
trust and properly allowed as a preferred claim, since it appeared
a8 & fact in the case that but for such payment it would bave been
impracticable for the trustee to have continued the operation of the
railroad.

While in possession, the trustee operated a leased line in comnection
with the railroad in question. Held that the lessor’s claim for rent
during the trustee’s possession, but for such period only, was
properly allowed as a preferred claim.

Nearly a year before the trustee took possession, one P had advanced
money to the railroad comnpany at its request to pay its taxes.
Held that P was not thereby subrogated to the rights of the State,

nor did he acquire any claim nupon the property which took prece-
dence over that of the bondholders.

Argued May 7th—decided July 24th, 1903.

APPEAL from the judgment of the, Superior Court of
Hartford County (Case, J.), in receivership and fore-
closure proceedings, establishing the order in which the
claims of intervening creditors should be paid out of the
proceeds of the foreclosure sale. Error and cause remanded.

The defendant company was organized under the laws of
this State, with power to equip and operate by electricity a
street railroad between certain points in Hartford and West
Hartford. On the 1st of August, 1894, said company mort-
gaged all its property and franchises to the plaintiff, State
treasurer, as trustee, to secure the payment of its bonds of
the par value of $315,000. Oun the 1st of August, 1897, the
railroad company made default of payment of interest on
said bonds, and no interest has since been paid thereon. On
the 4th of February, 1899, the plaintiff trustee, at the
request of certain of the bondholders, and in accordance with
the terms of the mortgage, assumed the possession and man-
agement of the road, and placed James T. Patterson, one of
the bondholders, in control, as his, the plaintiff’s, agent. On
the 4th of March, 1899, the plaintiff trustee commenced an
action for the foreclosure of the mortgage and the appoint-
ment of a receiver, and on that day said Patterson was ap-
pointed temporary receiver, aud on the 9th of June, 1899,
permanent receiver, of the property described in the mort-
gage. On the 16th of J une, 1899, the Superior Court
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rendered judgment that unless the defendant company
should, on or before the 5th of July, 1899, pay the receiver
the sum of $345,628.53, with interest and costs, said <prop-
erty should be sold as an entirety, at public auction, on the
1st of August, 1899. On the 1st of August the receiver, in
accordance with said judgment, sold said property for
$20,000 in cash, to Samuel D. Coykendall, Henry C. Soop,
and Edward S. Greeley, and the Superior Court, on the 6th
of October, 1899, passed an order accepting and approving
the receiver’s report of the sale, and confirming the sale.
After the purchase of said property the said Coykendall,
Soop, and Greeley, organized “ The Farmington Street Rail-
way Company,” and conveyed to it the property so purchased
at the foreclosure sale, and said Farmington Street Railway
Company, upon its application, showing that it had become
the owner of all the bonds described in the complaint, was
permitted to join, as a party plaintiff, in this action. The
said James T. Patterson, and other claimants to the avails
of said sale, were, upon their several applications, permitted
to intervene as parties, and upon the facts hereinafter stated,
found by the commissioners appointed by the court, the fol-
lowing claims were allowed, and, by the judgment ordering
the distribution of said fund, directed to be paid in the fol-
lowing order :—

1. Of the State treasurer for taxes for

the year 1898, $ 1,038.87
2. Of railroad commissioners for sala-
ries, 11.46

3. Claims for expenses of receivership,

and of State treasurer while in possession
of property, 980.00

4. Of W. J. Carroll, assignee, for labor

performed within three months from ap-
pointment of receiver, 56.64
$2,086.97

5. Of certain named intervening sup-

Ply-creditors, as a class, for supplies es-
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Amount brought forward $2,086.97
sential to the operation of the road, fur-
nished by them to the defendant company
after January 1st, 1898, and prior to Feb-
ruary 4th, 1899, amounting to $4,196.47
6. Of the plaintiff Mersick, trustee, 4,304.04
consisting of these items:
(a) $2,855.96 paid for wages of employ-
ees from November 12th, 1898, to
February 4th, 1899,
(%) $1,448.08 paid for wages of employ-
ees and running expenses while trus-
tee was in possession.
7. Of James T. Patterson, 16,808.56
consisting of these items: ’
(a) $8,956.52 advanced to pay taxes,
April 12th, 1898,
(8) 811,081.65 advanced in April, 1898,
to pay employees and other pressing
claims against the company.
(c) $188.46 rent of Plainville line from
February 4th to March 4th, 1899,
(@) #1,176.92, rent of Plainville line
from June 18th, 1898, to Febru-
ary 4th, 1899,

Total of claims ordered paid, $26,891.03

That the first four ol
$2,086.97, are entitled to
holders, is not questioned

As to the first item of the Mersick claim (82,855.96), it is
found that when he took possession of the railroad there had
been a strike of the employees because their wages had not
been paid, and that it wag practically impossiblefor the

resume the operation of the road without first
paying these employees their wages then due, to said amount,
for the period named in said item, and that at the request of

aims above named, amounting to
priority of payment over the bond-
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the trustee that amount was advanced by Patterson and
paid to the employees entitled to the same.

The amount ($1,448.08) named in the second item of the
Memick claim was, at the request of the trustee, advanced
by Patterson, and used for the purposes stated in that item.

As to the first item of the Patterson claim (83,956.52), it
is found he paid said sum to the State treasurer for taxes
due April 15th, 1898, upon an understanding with the rail-
road company that he might hold the same as a preferred
claim against the company, to the same extent that the State
treasurer would have held it, had the amount not been
paid.

As to the second item of the Patterson claim ($11,031.65),
itappears that in April, 1898, Patterson advanced said sum
to the railroad company to pay the employees of the com-
pany, and also certain pressing claims some of which had
been put in suit, and upon others of which suits were threat-
ened, under an arrangement with the company that he should
Teceive assignments of the claims and of the wages to be paid
by the money so advanced by him. Under said arrange-
ment he received certain assignments of wages, dated from
December 11th, 1897, to April 12th, 1898, amounting to
$3,389.16; assignments of wages by pay rolls dated from
September 3d to November 5th, 1898, amounting to $2,803.72;
and assignments of accounts dated April 21st to May 19th,
1898, amounting to $478.53 ; or a total of $6,666.41.

Concerning the third item of said claim (8188.46), it is
found that Patterson owned a line of street railway from
Farmington to Plainville, built upon the right of way of the
defendant company, under a contract by which the railroad
company was to pay him $1,800 a year rent, and that said
,%um i for the rent due under said contract from Febru-
ary 4th to March 4th, 1899.

The fourth item (81,176.92) is for rent due under said
contract from June 18th, 1898, to February 4th, 1899.

It is stated in the judgment-file that the value of the
Property sold by order of court, as above stated, was, at the
tiwe of such sale, in excess of $150,000. It appears that
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there was no evidence or admission of parties that said prop-
erty was worth more than $20,000, excepting that the peti-
tion of one of the intervening parties, containing such an
allegation, was demurred to by the Farmington Street Rail-
way Company, and said demurrer was sustained.

From the judgment directing the distribution and pay-
ment of the proceeds of the sale of the mortgaged property,
the Farmington Street Railway Company appeals, upon the
grounds, in substance, that the trial court erred in giving
preference to said claims of the intervening supply-creditors,
and to said claims of Mersick and Patterson, over the claims
of said Farmington Street Railway Company, as the owner
of all the bonds secured by the mortgage, and that the court
also erred in basing its judgment, in any part, upon the fact
stated in the judgment, that the value of the mortgaged
property, at the time of the sale, was in excess of $150,000.

The plaintiff Mersick, trustee, appeals upon the grounds
that his claim should have been directed to be paid in the
same order of preference as the charge of $980 for expenses
of the receiver and the trustee, and if not ordered to be so
paid, it should have been directed to be paid in the same
order of preference as said class of supply-claims.

James T. Patterson appeals upon the grounds that his
claims for $3,956.52 for money advanced to pay taxes, should
have been given the same rank in order of payment as the
State taxes named in the judgment, and that the remainder
of his claim should have been directed to be paid in full
after payment of the expenses of the receivership, and the
State taxes, and the preferred claims for labor, and that if
not ordered to be 5o paid, it should have been directed to be

pai_d in the same order of preference as said class of supply-
claims.

c £duward D. Robbins, for the Farmington Street Railway
o.

Howard H. Knapp,

for Charl ) . d
James T. Patterson, arles S. Mersick, trustee, an
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Henry @. Newton, with whom was Harrison Hewitt, for
the Atlantic Refining Co. et al.

Joseph P. Tuttle, for John S. Parsons & Co. et al.

Har, J. The mortgage to the plaintiff trustee was exe-
cuted and recorded in accordance with the laws of this State
permitting a street railway company to so mortgage all its
property, including its franchise, to secure the payment of
itg bonds, and providing for the foreclosure of such mort-
gage in the same manner as ordinary mortgages of real
estate. General Statutes, § 8848 ; Whittlesey v. Hartford, P.
¢ F. R. Co., 23 Conn. 421, 435,

The funds in the hands of the receiver represent the
corpus of the property thus mortgaged. They are the pro-
ceeds of a sale of the mortgaged property, under a judgment
in an action instituted by the trustee of the bondholders, as
their authorized representative, after he had taken posses-
sion of the railroad in accordance with the provisions of the
mortgage. In this action he asked for the appointment of a
receiver and for a foreclosure by sale.

By the judgment of the Superior Court distributing these
funds, the mortgagees of the railroad company receive no
Part of the proceeds of such foreclosure sale, made by the
Teceiver by order of court and approved and confirmed by the
court; but the entire avails of the sale, after the payment of
the expenses of the receiver and trustee, and certain unques-
tioned claims, are applied to the payment of the unsecured
claims of the intervening supply-creditors, and of Mersick
&fxd Patterson, before described, all of which were contracted
since the execution of the mortgage and before possession
Was taken for the bondholders.

It is the claim of the Farmington Street Railway Com-
pany, one of the appellants—which was made a coplaintiff
10 the foreclosure suit since the commencement of that
action, and is now the owner of all the bonds secured by the
mortgage—that neither the said supply-creditors, nor Mersick
or Patterson, are entitled to payment of their claims from

VYoL. Lxxvi—2



18 JULY, 1903. 76 Conn.

Mersick ». Hartford & W. H. H. R. Co.

the proceeds of the sale of the mortgaged property, until
after payment of the mortgage debt; while said intervening
supply-creditors, and Mersick and Patterson, insist that
their claims should take precedence, in order of payment,
over the claims of the bondholders.

As supporting this claim of the supply-creditors, and of
Mersick and Patterson, and as sustaining the judgment of
distribution in so far as it gives priority to the supply-
claims, and to certain items of the claims of Mersick and of
Patterson, the leading case of Fosdick v. Schall, 99 U. S.
235, and numerous other cases which are said to follow the

- rule laid down in that case, are cited.

Assuming that the doctrine of Fosdick v. Schall, regarding
the respective rights of the mortgagees and of the unsecured o
creditors of a railroad company as to priority of payment s
from the mortgaged property, or from the proceeds of its
sale, at the time the trustee for the bondholders, or a re- -
ceiver, takes possession of the railroad, is the law of this 5
State, it becomes important to ascertain, first, just what was
decided in that case, and second, whether the rule as there
laid down is applicable to the facts of the present case.

Fosdick v. Schall was decided in 1878. In the opinion by .
Chief Justice Waite (p. 252) it is said: “ The income out B
of which the mortgagee is to be paid is the net income ob-
tained by deducting from the gross earnings what is required
for ‘Decessary operating and managing expenses, proper
€quipment, and useful improvements. Every railroad mort-
gagee in accepting his security impliedly agrees that the
current debts made in the ordinary course of business shall
be paid from the current receipts before he has any claim
upon the income. If for the convenience of the moment
something is taken from what may not improperly be called
the current debt fund, and put into that which belongs to

the mortgage creditors, it certainly is not inequitable for the

court, vivhen asked by mortgagees to take possession of the
future income and hold it

re for their benefit, to require as a
?Ondm‘m of such an order that what is due from the earn-
Ings to the current deby shall be paid by the court from the

il

e
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future current receipts before anything derived from that
source goes to the mortgagees. . . . This, not because
the creditors to whom such debts are due have in law a
lien upon the mortgaged property or the income, but because,
in a sense, the officers of the company are trustees of the
earnings for the benefit of the different classes of creditors
and the stockholders; and if they give to one class of
ereditors that which properly belongs to another, the court
™may, upon an adjustment of the accounts, so use the income
which comes into its own hands as, if practicable, to restore
the parties to their original equitable rights. While, ordi-
narily, this power is confined to the appropriation of the
income of the receivership and the proceeds of moneyed
assets that have been taken from the company, cases may
arise where equity will require the use of the proceeds
of the sale of the mortgaged property in the same way.
Thus it often happens that, in the course of the admin-
fstration of the cause, the court is called upon to take
Income which would otherwise be applied to the payment of
?ld debts for current expenses, and use it to make permanent
lmprovenients on the fixed property, or to buy additional
equipment. In this way the value of the mortgaged
Property is not unfrequently materially increased. . . .
Under such circumstances, it is easy to see that there may
Sometimes be a propriety in paying back to the income from
the proceeds of the sale what is thus again diverted from
the current debt fund in order to increase the value of the
property sold. The same may sometimes be true in respect
to expenditures before the receivership. . . . Whatever is
done, therefore, must be with a view to a restoration by
the mortgage creditors of that which they have thus in-
®quitably obtained. It follows that if there has been in
reality no diversion, there can be no restoration ; and that
the amount of restoration should be made to depend upon
the amount of the diversion.”

In Burnkam v. Bowen, 111 U. S. 776, decided in 1884, it
W8 held that a debt for current expenses and payable from
Current earnings, the mortgage interest being then in arrear,
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was a charge in equity on the continuing income “as well
that which came into the hands of the court after the receiver
was appointed as that before,” and that a diversion of the
current income for the improvement of the mortgaged
property, by the trustee in possession or by the receiver,
created in equity a charge on the property for its restoration
in favor of the current-debt creditor. The opinion concludes
with the statement that it was only intended to decide what
wag decided in Fosdick v. Schall, “that if current earnings
are used for the benefit of mortgage creditors before current
expenses are paid, the mortgage security is chargeable in
equity with the restoration of the fund which has been thus
improperly applied to their use.”

In St. Louis, etc., R. Co.v. Cleveland, etc., Ry. Co.,125 U.
S. 658, 678, decided in 1888, the court, speaking by Justice
Matthews, said : “ But here there is no question in respect
to current income. The fund in court is the proceeds of the
sale of the property, and represents its corpus; and it cannot
be claimed that ordinarily the unsecured debts of an insol-
vent railroad company can take precedence in the distribu-
tion of the proceeds of a sale of the property itself over .
those creditors who are secured by prior and express liens.”
After stating that there are cases where, owing to special
circumstances, unsecured creditors may be entitled to priority
of payment, even from the proceeds of a sale of the corpus of
the property, citing Fosdick v. Schall, Burnham v. Bowen,
and other decisions of the Supreme Court, the court says:
“The rule governing in all these cases was stated by Chief
Justice Waite in Burnham v. Bowen as follows ” (quoting
the concluding words of the opinion in that case, as above
stated), and adding: “There has been no departure from
this rule in any of the cases cited; it has been adhered to
and reaffirmed in them all.”

In Kneeland V. American Loan 4 Trust Co., 186 U. 8. 89,
T, defnded in1890, it is said: The appointment of a receiver
vests in the court no absolute control over the property, and
no genem:I authority to displace vested contract liens. .
One holding a mortgage debt upon a railroad has the same
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right to demand and expect of the court respect for his vested
and contracted priority as the holder of a mortgage on a farm
orlot. . . . No one is bound to sell to a railroad company or
to work for it, and whoever has dealings with a company
whose property is mortgaged must be assumed to have dealt
with it on the faith of its personal responsibility, and not in
expectation of subsequently displacing the priority of the
mortgage liens. It is the exception and not the rule that
such priority of liens can be displaced.”

In Virginia § Alabama Coal Co.v. Central Railroad 4
Banking Co., 170 U. S. 855, 365, 368, decided in 1898, it
was 8aid that where the claim for supplies furnished to con-
tinue a rmailroad as a going concern was, as between the
party furnishing them and the holders of bonds secured by
A mortgage, a charge in equity on the continuing income, it
was immaterial, “ in determining the right to be compensated
out of the surplus earnings of the receivership, whether or
Dot during the operation of the railroad by the company
there had been w diversion of income for the benefit of the
mortgage bondholders;” and further, that “the dominant
feature of the doctrine, as applied in Burnham v. Bowen, is
that where expenditures have been made which were essen-
tially necessary to enable the road to be operated as a
continuing business, and it was the expectation of the
creditors that the indebtedness created would be paid out of
thecurrentearn'mgs of the company, a superior equity arises in
favor of the material man as against the mortgage bonds in
the income arising both before and after the appointment of
& receiver from the operation of the property.”

The cases above cited, and others upon the same subject,
8re reviewed in the recent cases of Lackawanna Iron 4 Coal
Co. v. Farmers' Loan 4§ Trust Co.,176 U. S. 298, 313, and
Southern Ry. Co.v. Carnegie Steel Co., ibid. 257, 285, decided
101900, in the latter of which the court, in the opinion by
Justice Harlan, says: “It may be safely affirmed, upon
the authority of former decisions, that a railroad mortgagee
when accepting his security impliedly agrees that the current
debts of a railroad company contracted in the ordinary course
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of its business shall be paid out of current receipts before
he has any claim upon such income; . . . and that when cur-
rent earnings are used for the benefit of the mortgage creditors
before current expenses are paid, the mortgage security is
chargeable in equity with the restoration of any funds thus
improperly diverted from their primary use.”

Debts contracted not in the ordinary course of the opera-
tion of a railroad, but for the purposes of construction, are
not entitled to priority of payment over the mortgage debt,
under the rule in Fosdick v. Schall, 99 U. S. 285; Wood v.
Guarantee T. § 8. Deposit Co., 128 id. 416; Lackawanna
Iron § Coal Co.v. Farmers' Loan g Trust Co., 176 id. 298.

From the language quoted from the cases above cited, it
would appear that the foundation principle of the rule of
Fosdick v. Schall, and the other cases referred to, by which
& certain preference is given a particular class of unsecured
creditors over the mortgagees of a railroad, is an agreement
upon the part of such mortgagees, in accepting such security
for the payment of the bonds, that current debts contracted
in the ordinary course of the business of the railroad com-
pany shall be paid from the current earnings of the railroad
before such mortgagees shall have any claim upon such in-
come. It is by virtue of this implied agreement that the
current debts, as between the supply-creditors and the mort-
gagees, become a charge in equity upon the continuing
income, both before and after the appointment of a receiver,
and whether or not there has been a previous diversion of
the income for the benefit of the mortgagee.

But the superior equity springing from such implied
agreement, in favor of the current-debt creditors, is in the
current income derived from the mortgaged property, and
Dot in the body of the mortgaged property itself. Nonme of
the cases above referred to 80 so far as to imply an agree-
ment.upon the part of the mortgagees, in accepting their
security, that the body of the mortgaged property may be
used to pay the current expenses of operating the railroad.
The power of a court of equity to apply the corpus of mort-
gaged property to the payment of such unsecured claims
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ageinst the railroad company, is always made to rest upon
the fact that in some manner the mortgagees have received
the benefit of those earnings, which, by their implied agree-
ment, should have been applied to the payment of current
expenses.

We are not prepared to accept as law the rule which
seems to have been adopted in some of the cases cited by
counsel, that those who have rendered services or furnished
supplies to keep a railroad in operation, even after the mort-
gage interest is in arrear and the bondholders have the right
to take possession under their mortgage, are entitled to
priority of payment over the mortgagees, from the corpus of
the mortgaged property, or the proceeds of the sale thereof,
when there has been no diversion of the earnings of the rail-
road to the benefit of the bondholders.

Assuming, without deciding, that the doctrine of Fosdick

V. Schall i3 applicable to a street railroad like that of the

defendants, how does it affect the rights of these interven-
ing creditors ? They are not asking that income in the hands
of the receiver be used to pay their claims. There are no
earnings of the railroad in his hands. The expense of oper-
sting the road during the receivership has exceeded the
receipts. To entitle the intervenors to payment from the
Proceeds of the sale of the mortgaged property, it must
therefore be shown that there has in some manner been a
diversion of the current income for the benefit of the mort-
gagees.

But it does not appear that the mortgagees have received
any part of the income of the road which should have been
devoted to the payment of these claims, or that the action of
the bondholders in taking possession of the road has pre-
vented the payment of these claims from the earnings of
the railroad. On the contrary, it appears that no interest
h‘ﬂs been paid on the bonds from the earnings of the railroad
Since August 1st, 1896, and that since that time the receipts
from the road have been inadequate for the payment of the
ordinary operating expenses, and that large sums have been
borrowed by the company to enable it to meet its current
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obligations. There has been no diversion and there can be
no restoration. The claims of the supply-creditors, and the
principal part of the Patterson claim, are not debts of the
bond holders, but of the railroad cowpany, contracted either
upon the credit of the company itself or upon the credit of
its earnings.  As there has been no diversion of such earn-
ings for the benefit of the bondholders, there can be no Pay-
ment of such claims, under the doctrine of Fosdick v. Schall,
from the mortgaged property or the money derived from its
sale, until the mortgage debt is satisfied.

The claims described in the above statement of facts are
entitled to priority of payment from the proceeds of the sale,
over the bonds, only as below stated.

The first four claims named, amounting to $2,086.97, are,
a8 we understand, conceded to be privileged. As the last of
these four unquestioned claims is the only one allowed by
the trial court ag a preferred labor claim, under General
Statutes, § 1051, it is unnecessary to decide whether, under
that statute, such a labor claim would be entitled to priority
of payment from the proceeds of the sale of the mortgaged
property, over the mortgage debt.

For the reason already stated—that there has been no di-
version of income—none of the claims of said class of supply-
creditors, amounting to $4,196.47, are entitled to preference
over the mortgage bonds.

The entire claim of Mersick, trustee, amounting to
$4,804.04, is entitled to priority over the bonds, and should
be paid as expenses properly incurred by the trustee while in
possession of the mortgaged property for the benefit of the
bondholders, and should stand in the same rank as to prefer-
ence as the item of $980, expenses of receiver and trustee.

It appears from the record that the second item of said
claim of Mersick (81,448.08) was money paid by the trustee
for wages of employees while the trustee was in possession,
at t‘he request of the bondholders, and under the mortgage
which expressly empowered him to operate and conduct
the business of said railroad company.” No question is
made a8 to the Teasonableness of the amount so paid.
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The first item of Mersick’s claim ($2,855.96) was money
paid employees for wages covering a period of about three
months before the trustee took possession.

It is said that these claims of Mersick are made for the
benefit of Patterson. The finding is that both these sums
were advanced by Patterson at the request of Mersick. We
must therefore treat them as money paid out by Mersick.

The mortgage deed under which Mersick as trustee took
Possession expressly provides that *the trustee shall be en-
titled to be reimbursed for all outlays of whatever sort or
nature to be incurred in this trust,” and that his « compen-
sation and disbursements shall constitute a first lien upon
the mortgaged property.” That this outlay for wages due
employees before the trustee took possession was a reason-
able outlay and incurred in the trust, we must regard as de-
termined by the finding that “it was practically impossible
to resume the operation of said railroad " without first paying
said “striking employees the wages then due them.”

Of the claim of James T. Patterson, only the third item
(3138.46) for rent of the Plainville line during the period
the trustee was in possession, is entitled to priority of pay-
ment over the mortgage debt. That was a debt properly in-
curred by the trustee. As we read the finding, the trustee,
while in possession through his agent Patterson, operated the
Plainville line in connection with and for the benefit of the
mortgaged property, and under a contract to pay the above
8um as rent. Upon the facts this item of $138.46 must be
Tegarded as an expense properly incurred by the trustee
while in possession for the bondholders, and should rank in
order of payment with the other expenses of the trustee and
Tecejver.

The first item of the Patterson claim, $3,956.52, money
advanced April 14th, 1898, to the railroad company to pay
taxes, is not a preferred claim over the mortgage bonds.
Patterson was under no obligation to pay these taxes, and it
does not appear that he was either requested or authorized to
d0 30 by the bondholders. It was the duty of the railroad
company to pay the taxes, and Putterson, at the request of
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the company, paid its debt. The railroad company could
not, by their agreement with Patterson, give him a lien or
claim upon the body of the mortgaged property which would
take, precedence over that of the bondholders. The transac-
tion was a loan by Patterson to the company, and he did not
thereby acquire such lien upon the mortgaged property as
the State may have had. Sperry v. Butler, 75 Conn. 369,
872.

For the reasons already given, neither the second item of
the Patterson claim (#11,031.65), money advanced by him
to the company in April, 1898, to pay wages of employees
and other pressing claims against the company, nor the fourth
item of said claim (#1,176.92), for rent of Plainville line
prior to the time the trustee took possession, are privileged
claims over those of the bondholders.

After payment to the receiver of the sums which may be
allowed for his services and expenses, aud to the plaintiff
trustee of the costs and proper expenses of this appeal, and
of the claims as above directed, the remainder of the fund
should be paid to said Farmington Street Railway Company.

Apparently the finding in the judgmentfile, that the
value of the mortgaged property at the time of the sale
exceeded $150,000, is not sustained by the record, from which
it appears that no evidence was offered upon that subject,
and that the demurrer to the pleading containing such an
allegation was sustained.

There is error in the judgment distributing the proceeds
?f the sale of the mortgaged property, and said judgment
1s set aside, and the case remanded for the entry of a
judgment distributing said funds in accordance with the
law as above stated.

In this opinion the other judges concurred.
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WitLiaM S. WELLS ET AL. vs. THE HARTFORD MANILLA

CoMPANY.

First Judicial District, Hartford, May Term, 1903.

TomRANCE, C. J., BaLpwiN, HAMERSLEY, HALL and PRENTICE, J8.

A breach of an executory contract by anticipation occurs only when

In

there is a distinct, unequivocal, and absolute refusal to perform
the promise by one party, before the time for its performance has
arrived, and an equally clear acquiescence in or acceptance of such
renunciation by the other. In other words, the contract remains
& subsisting one until the parties have mutually elected to treat
1t a8 broken, and have given unmistakable evidence of such elec-
tion.

December, 1899, the Burgess Sulphite Fibre Company agreed, in
writing, to furnish, and the defendant to receive, 1,300 tons of
Ppaper pulp, to be shipped as the defendant might order it, *but
in anyevent all to be shipped before January 1st, 1901.”" Up to
April Ist, 1900, the defendant had ordered and received something
less than 300 tons, and then telegraphed and wrote the Fibre Com-
pany not to ship more until ordered, as it, the defendant, had more
Pulp than it could then use. Subsequent correspondence developed
a claim on the part of the defendant that under some oral under-
standing with an agent of the Fibre Company it was bound to
take only 50 much pulp as it might need in its business, a claim
repudiated by the Fibre Company, who insisted that the full
amount must be taken within the time limited, and urged the de-
fendant to renew its shipping orders and at shorter intervals.
After further correspondence, in which the defendant explained
that it could not dispose of its product upon a dull and falling
market, that it had a large supply of raw material on hand, but
boped before long to be able to take and use a large amount of
Pulp, and the Fibre Company again complained of the defendant’s
failure to order further shipments and to pay for the pulp already
shipped, the Fibre Company, on July 17th, 1800, brought suit
against the defendant, which a few days later was placed in the
hands of a receiver upon complaint of the plaintiffs. The receiver
declined to take the undelivered balance of the pulp, and closed
out the business and sold the property of the defendant without
doing go, Held: —

1. That upon these facts there was no such distinet and absolute re-

fusal by the defendant to take the balance of the pulp within the
time limited, as was necessary in order to counstitute a breach of
the contract by anticipation, and therefore no valid claim for

426

o

.’(/




28 JULY, 1908. 76 Conn.

Wells ». Hartford Manilla Co.

damages for such a breach existed when the receiver was ap-
pointed.

2. That the receiver was not bound to adopt the contract, and his
election to abandon it did not, under the circumstances disclosed
in the record, entitle the Fibre Company to have its claim for
damages, which was based on the loss of prospective profits,
allowed as a general claim against the estate.

It would seem, however, that such an after-accruing claim might
properly be allowed, payable out of any balance left in the re-
ceiver’s hands after the satisfaction of general claims existing at
the date of his appointment, and before such balance is returned
by the receiver to tbe debtor; and especially so in a case where
there are difficulties in the way of a complete remedy by suit.

Argued May 8th-—decided July 24th, 1908.

APPEAL by the receiver of the defendant from a judgment
of the Superior Court in Hartford County (Roraback, J.), in
receivership proceedings, allowing a creditor’s claim for
damages for the defendant’s breach of contract to receive
werchandise ordered by it. Error and cause remanded.

December 15th, 1899, the Burgess Sulphite Fibre Com-

pany, manufacturer of paper pulp, and the Hartford Manilla
Company, manufacturer of paper, entered into a written
contract, known as contract 4, by which the firstnamed
company agreed to furnish, and the last-named company to
receive, 1,300 tons of sulphite pulp of a designated standard,
at the price of $2.95 per 100 pounds, f. 0. b. Woodland
Switch Station, Burnside, Conn., or National Paper Mill,
B‘a.!lston, N.Y. The contract contained the following pro-
vision : “ Shipments as ordered, but in any event all to be
shipped before Jan. 1, 1901.”
. The same day another contract, known as contract B, for
220 tons of bleached sulphite pulp was made. The price
agreed upon was $3 per 100 air dry pounds. The conditions
as to delivery were identical with those contained in con-
tract A.

Between the date of the contract and April 2d, 1900.
278} tous of pulp were ordered and delivered under contract
{1' .Some payments were made on account of these de-
liveries, but at the time of the appointment of the receiver
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for the Manilla Company $4,178.13 was due and unpaid for
such delivered pulp.

After April 2d, 1900, no shipments were made, by reason
of the Manilla Company’s orders to that effect, although the
Fibre Company was willing and anxious to make them and
urged that the necessary orders therefor be given.

About March 1st a controversy arose between the parties
8 to the Manilla Company's obligations under the contract,
the controversy being precipitated by the fact that the latter
company was only ordering shipments at the rate of one car
& week, while the contract amount averaged two cars a
week and the original expectation of the parties was that
such should be the rate of shipment. A falling market for
pulp, and a diminishing and suspended business by the
Manilla Company, aggravated the situation. The Fibre
Company conceded that its vendee had the right to order
shipments at its pleasure, as long as a reasonable time was
given to fill the entire order, but its correspondence urging
increased shipments developed a claim on the part of the
Manilla Company that by verbal agreement it was not to be
beld to order more pulp in the whole than its business needs
required. Correspondence followed until April 3d, when
the Manilla Company telegraphed that it was overcrowded
with pulp, and directed shipments to stop. A letter which
supplemented the telegram assigned, as the reason for the
cessation of shipments, that the mill was shut down and that
Seven carloads of pulp were already on hand, and added:
“Do not ship us any more until we order it forward. We
cannot take in another pound.” The correspondence be-
tween the parties, as to the vendee’s right under a verbal
Bgreement to limit the total of its orders to it needs, con-
tinued. The Fibre Company admitted the Manilla Com-
Pany’s right to suspend orders for the time being, but
Insisted upon the latter's duty to receive the whole amount
ordered, and to give its orders therefor in a reasonable time.
The latter company contended for its right to limit its total
orders as indicated, but at all times admitted its obligation
to take from the Fibre Company all the pulp it, the Manilla
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Company, used, and repeatedly stated that it was so doing
and intended to do so. May 16th the Manilla Company
wrote that the situation at the mill was somewhat improved,
that it was running practically half time and working off
the accumulated stock of material. Meanwhile the Manilla
Company had fallen behind in its payments, and that matter,
also, became the subject of correspondence. May 26th, in a
letter urging prompt payment, the Fibre Company wrote as
follows: “ We note that we have made no shipments on
your contract of December 15th since April 2d. We would
appreciate your shipping orders in accordance with condi-
tions of contract at an early date.” May 81st the Fibre
Company wrote a still more urgent letter, calling attention
to the suspension of shipping orders, reciting what shipments
had been made, and concluding as follows: “We would,
therefore, repeat the request that we have made you several
times, to favor us with shipping instructions at an early date, so
that we may govern our shipments in accordance with your
requirements so far as possible. We presume it would be
much more satisfactory to you to have this go forward at reg-
ular intervals, instead of holding it for shipment during the
last few months.” June 6th the Manilla Company acknowl-
edged this letter, and wrote ; “We propose, however, to take
all the sulphite which we use, at contract price, during the
year1900, of you.” June 8th the Fibre Company replied, say-
INg, among other things : “ Your attitude in regard to taking
the fibre which you agreed to take is inexplicable to us, and
we tl"ust, therefore, that we may have the pleasure of meeting
you in New York, as suggested in ours of June 5th, so that
We may talk matters over and see just where we are.” June
19th the Fibre Company wrote again, urging payment of its
account, and adding: “ We want you to pay as you have
agreed to pay, and to call on ug for shipment at the rate you
ha've”agreed to take, and which we have bound ourselves to
ship.”  June 234 the Manilla Company replied as follows :
inst. at hand. As we have already
on account of the product of our mill
one concern, and that product having
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been shut off without notice, and being obliged to depend
on an open market (a falling and dull market) for our
orders, and with a large supply of raw material on hand,
you can readily understand why we have not been able to
order and consume more sulphite. We are having some
orders, but are still running short time. We hope to be able
forun full time very soon, and also hope to use a large
quantity of sulphite. We have already stated to you that
we are buying sulphite from you only, and shall continue to
take all our supply from you. If you are inclined to treat
us fairly, as you have expressed, we think this explanation
of the case should be accepted and satisfactory to you.”
Subsequently two letters passed with relation to the unpaid
account, when, on July 2d, the Fibre Company wrote
threatening suit if payment was not promptly made. In this
letter was contained this sentence: “In the meantime you
are taking no fibre whatever on your contracts as you agreed
to take.” July 17th the Fibre Company brought suit.
July 31st a receiver was appointed for the Manilla Company
Upon the complaint of William Weils and Company, dated
July 28th. No pulp was ordered by or delivered to either
the Manilla Company or its receiver after April 2d. The
receiver refused to receive the undelivered balance of said
pulp, and closed out the business and sold the property of
the company without doing so.

None of the bleached pulp called for by contract B was
ever ordered or shipped. Prior to April 17th the Fibre Cor-
pany were unable to furnish it. On that day it wrote the
Manilla Company that the mill for its production had started,
and asking for shipping orders. None were given.

The court allowed as a preferred claim the costs of said
suit, to wit, $66.20, and a general claim of $9,144.13, in
which was included said sum of $4,178.18, and the sum of
4,966, being the amount assessed as damages “ by reason
of the failure of the Hartford Manilla Company to receive
the balance of 1,241} tons of pulp” called for by the two
contracts, said damages being assessed at $4 per ton.

'll‘he appeal was taken from the allowance of said $4,966
on Y.
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Edward D. Robbins, for the appellant (M. S. Chapman,
receiver).

Charles H. Briscoe and Jokn R. Buck, for the appellee
(Burgess Sulphite Fibre Co.).

PrENTICE, J. The allowance of that portion of the claim
of the Burgess Sulphite Fibre Company appealed from, is
supported before us in argument upon two grounds, to wit:
(1) that there was such a breach of the contracts, before the
appointment of the receiver, that the claimant was then en-
titled to maintain an action thereon against the Manilla Com-
pany and recover full damages as for contract broken;: and
(2) that the refusal of the receiver to abide by the contracts
after his qualification, itself furnished a basis for the allow-
ance. :

The first contention assumes the existence of a matured
claim prior to the receivership proceedings. If this assump-
tion is correct, the right to an allowance of the claim fol-
lows. The claimant’s brief makes the date of the breach
April 3d, when the telegram stopping shipments was sent.
“This refusal to receive any more goods,” the brief says,
“ gave the Fibre Company the right to bring suit immedi-
ately for damage on the whole contract, and to recover what-
ever damages it might be able to show it had suffered by
reason of not being permitted to deliver the goods under the
contract down to J anuary l1st, 1901.”

This contention, we think, is not well founded, whether
it be made as of April 8d, or any other subsequent date prior
to the appointment of the receiver. The contracts called for
no regularity in the vendee's demands for the pulp. It did
not forbid suspensions of such demands. Shipments were,
by the express provisions of the agreement, to be made as
ordered, the only limitation being that the whole amount
was to be shipped before J anuary 1st, 1901. This limitation
naturally implied that the orders for shipments should be
80 given that they might be reasonably filled before Janu-
ary 1st,1901. There could by no possibility beimplied there-
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from an agreement that the vendee should so make his orders
that shipments might be made at a uniform rate during the
term, or that there should be no periods within which ship-
ments should be suspended. The parties may have antici-
pated a uniform demaud, but they did not contract for it, and
the contracts control. As five of the thirteen and one half
months covered by the agreements remained, when the re-
ceiver was appointed, it is clear that the vendee had not at
that date by anything it had done, whether by way of delaying
or suspending shipments, as distinguished from what it had
said, acted in excess of its rights uuder the contracts or in
violation of their terms. Neither had it put itself in a posi-
tion or created a situation for the parties which rendered
performance of the contracts impossible. So much we un-
derstand the claimant to concede.

It any conditions were created which authorized a suit by
the Fibre Company as for contract broken, it was because of
& renunciation of the contracts by the Manilla Company, of
such & character and under such circumstances as to amount
in law to a breach by anticipation. This brings us to a con-
sideration of the law upon that subject.

In Hochster v. De La Tour, 2 E. & B. 618, Lord Campbell
promulgated the doctrine that a party to an executory con-
tract might, before the time for its execution had arrived,
break it by a renunciation of it communicated to the other
party. Two years later the same judge, in passing upon the
facts of u similar case to which the same doctrine was sought
% be applied, took occasion to intimate that the renuncia-
tion, to be effectual, must be an unequivocal one, and re-
fused totreat the contract as a broken one within the mean-
10g of the rule laid down in Hochster v. De La Tour, for the
reason that the promisee had, after the promisor’s renuncia-
tion, continued to insist upon performance. Avery v. Bow-
den, 5 E. & B. T14. The doctrine thus enunciated by
Lord Campbell has been the subject of much discussion,
Rometimes with approval, sometimes with disapproval, and
Sometimes in a noncommittal attitude. The result of this
discussion has been that the later English cases and the de-

VoL. LxxvI-—-3
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cisions of the United States Supreme Court are in harmony
in their approval of the principles thus laid down. This
approval, however, has been accorded only in view of im-
portant limitations to be placed upon the general doctrine
that there may be a breach by a refusal to perform in ad-
vance of the time of performance. The necessity for these
limitations did not escape Lord Campbell’s attention, as the
case of Avery v. Bowden, 5 E. & B. 714, clearly shows; but
their importance has since that case been more emphasized,
and the unreason of the rule, without them, more clearly rec-
ognized. These limitations are that the renunciation must
consist in “a distinet and unequivocal absolute refusal to
perform the promise,” and that it “must be treated and
acted upon as such by the party to whom the promise was
made.” It is held that a mere assertion that the party will
be unable or will refuse to perform his contract is not suffi-
cient, and that if the promisee afterwards continues to urge
or demand a compliance with the contract he has not put
himself in a position tosue for a breach. Smoot's Case, 15
Wall. 36, 48; Dingley v. Oler, 117 U. S. 490 ; Roehm v.
4Ha7rst, 178 id. 1; Joknstone v. Milling, L. R.16 Q. B. 460,
67.

In the case last cited, Lord Esher gives an interesting sum-
mary of the result of the English cases and the theory which
underlies them, as follows: “ In those cases the doctrine re-
lied on has been expressed in various terms more or less ac-
curately ; but I think that in all of them the effect of the
language used with regard to the doctrine of anticipatory
breach of contract is that a renunciation of a contract, or, in
other words, a total refusal to perform it by one party before
the time for performance arrives, does not, by itself, amount
to a breach of contract but may be so acted upon and adopted
by the other party as a rescission of the contract as to givean
Immediate right of action. When one party assumes to re-
Dounce the contract, that is, by anticipation refuses to per-
form 1t he thereby, as far as he is concerned, declares his
mten-tlo-n then and there to rescind the contract. Such a re-
nunciation does not of course amount to a rescission of the
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contract, because one party to a contract cannot by himself
rescind it, but by wrongfully making such a renunciation of
the contract he entitles the other party, if'he pleases, to agree
to the contract being put an end to, subject to the retention
by him of his right to bring an action in respect of such
wrongful rescission. The other party may adopt such re-
hunciation of the contract by so acting upon it as in effect
to declare that he too treats the contract as at an end, except
for the purpose of bringing an action upon it for the damages
sustained by bim in consequeunce of such renunciation. He
cannot, however, himself proceed with the contract on the
footing that it still exists for other purposes, and also treat
such renunciation as an immediate breach. If he adopts the
renunciation, the contract is at an end except for the pur-
Poses of the action for such wrongful renunciation; if he
does not wish to do 80, he must wait for the arrival of the
time when in the ordinary course a cause of action on the
contract would arise. He must elect which course he will
pursue.”

These limitations contained in the rule prevent a party to
& contract from occupying an equivocal position with respect
toit. The contract remains a subsisting one until the par-
ties have mutually elected to treat it otherwise, and have
given unmistakable evidence of such an election. A renun-
ciation does not create a breach; there must be an adoption
of the renunciation. The renunciation must be so distinct
that its purpose is manifest, and so absolute that the inten-
tion to no longer abide by the terms of the contract is be-
yond question. The acquiescence therein must be as patent.
There must be no opportunity left to the promisee to there-
after insist, upon performance, if that shall prove more ad-
vantageous, or sue for damages for a breach, if events shall
fender that course the more promising.

So far as State jurisdictions are concerned, Lord Camp-
bell’s rule has been adopted with more or less careful state-
ment, in several: Windmuller v. Pope, 107 N. Y. 674 ; Gray

V- Green, 9 Hun, 334 ; Zuck ¢ Henry v. MeClure & Co., 98

p a. St. 541, Roebling’s Sons’ Co. v. Lock Stitch Fence Co., 130
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IIl. 660; Crabtree v. Messersemith, 19 lowa, 179; Hume v.
Conduitt, 76 Ind. 598 ; Platt v. Bland, 26 Mich. 178 ; Davis
v. Grand Rapids School-Furniture Co., 41 W. Va. T17. Dis-
senting views are expressed in Daniels v. Newton, 114 Mass.
530 ; Stanford v. McG1ll, 6 N. Dak. 536.

In this’ State the question is an open one. Although the
principle adopted by the English and the United States
Supreme Court is not one of the clearest logic, neverthe-
less, when taken with its limitations, it has such support in
practical considerations and in strong legal reasons and au-
thority, that we have no hesitation in adopting it as the law
of this State. Without its limitations, we conceive that it
has no basis in reason, or otherwise.

It remains to apply the rule to the facts in the case at bar.
In doing so we are met at the outset with the inquiry as to
whether the Manilla Company ever made “a distinct and
unequivoeal absolute refusal to perform” its agreement.
On April 8d it telegraphed to stop shipments, assigning a8
a reason that it was overcrowded with pulp. This tele-
gram was followed by a letter confirming it. This letter
gave the added instructions not to ship more “until we
order it forward. We cannot take in another pound.”
This action was, as we have seen, clearly within the com-
pany’s rights under the contract, and there is nothing in
either telegram or letter to suggest a refusal to abide by the
contract. Clearly there was here no renunciation as claimed.
The subsequent conduct of the Fibre Company plainly dis-
closes that it had no such understanding, and as plainly
that it had no disposition to treat the contract as broken.
Three months pass during which the Manilla Company sends
no shipping orders. This of itself was no breach of the
contract. Covering the same period, however, there is an
faxtended and instructive correspondence. From it, taken
In c?nnection with the failure to send shipping directions,
1t might well have been surmised that the 1,570 tons of or-
dered pulp would not be called for before J anuary 1st, 1901;
but t}mt remained a subject for surmise ; it never became &
certainty. The Manilla Company never refused to take any
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additional pulp; it never said it would refuse to take the
whole amount. It was continually saying that it was pro-
posing to take all that its business needs demanded. The
most that it ever said was that it would refuse to take
more than this amount. But who can say, or rather who
could then say, that the needs of its business would not
exhaust the whole order. We may strongly suspect—the
Fibre Company may have had a suspicion amounting to a
firm belief on its part—that such would not prove to be the
case, but suspicion and belief are not substitutes for cer-
tainty. The suspicion or belief that the. Manilla Company
would not call for its entire order could only furnish the
foundation for the inference, more or less strong, that the
statement of the company, that it would not take more pulp
than it could use, would in the end result in a breach of the
contract. To use this inference of a probable future breach
88 the equivalent of a present, absolute, unequivocal renun-
ciation of the contract, or refusal to abide by it, is plainly
without justification. The trouble with the claimant’s po-
sition in this regard is that it attempts to transform suspi-
cion, belief, and inference, into things distinct, certain, and
absolute, and thus create an unequivocal and absolute re-
n.uncia.tion of an agreement out of imaginings and conclu-
Slong.  This both the letter and spirit of the rule forbids.
'Itbe facts in the case of Dingley v. Oler, 117 U. S. 490, fur-
nish a striking analogy to those in the present case, and the
conclusion of the court in that case, that there had not been
a distinet and unequivocal renunciation, and the reasoning
on which the conclusion is based, are peculiarly instructive.

These conclusions render it unnecessary toinquire whether
the claimant ever treated or acted upon the contract as a
broken one.\ It is clear that it never did so prior to the
Teceiver’s appointment, unless it was in the bringing of its
8uit on July 17th. In view of the scant information which
the record contains concerning the character of that suit, it
would be idle to discuss the possible questions which might
be presented,

We have next to consider whether the conduct of the
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receiver in refusing to adopt the contract and carry out its
provisions furnishes a justification for the judgment appesled
from.

With respect to this aspect of the case, it is to be observed
at the outset that the court has expressly and most explicitly
based its judgment of allowance upon a claim matured and
existing ut the time of the receiver’s appointment. Both
the memorandum of judgment and the judgment-ile are
careful to emphasize this fact. There has been no allowance
of an after-accruing claim. Without noticing the possible
consequences of this situation upon the claimant’s contention
now under review, let us consider that contention upon its
merits.

The claimant, upon the authority of adjudicated cases,
admits that the receiver, after his appointment, was not
bound to adopt the contract, but had the right, subject to
the control of the court, to abandon it, if in his opinion it
would be undesirable or unprofitable to adopt it. United
States Trust Co.v. Wabash Western Ry. Co., 150 U. S. 287,
299; Dushane v. Beall, 161 id. 516; Central Trust Co. v.
East Tennessee Land Co., 19 Fed. Rep. 19; Commonwealth v.
Franklin Ins, Co., 115 Mass, 278; New Hampshire Trust Co.
V. Taggart, 68 N. H. 557; Spencer v. World’s Columbian
Ezposition, 163 TIl. 117; Woodruff v. Erie Ry. Co., 93 N. Y.
609; Secott v. Rainier Power 4 Ry. Co., 13 Wash. 108.

It contends, however, that a receiver who thus elects to
abandon an executory contract binds the estate in his hands
to respond for any damages such abandonment may occasion
to the other party. This is interpreted to mean that such
Party is entitled to the allowance of & general claim against
the estate to the extent of his damage. This conclusion, if
Soundz would seem to reduce the privilege of election, which
a receiver admittedly enjoys, to Inicroscopic proportions in
most. cases. Save in those comparatively rare ones where
SPeclﬁ'c Performance would for equitable reasons be decreed,
the privilege of a receiver would thus be hurd to distinguish
from that which ¢ individual or corporation en-

- vhic] he ordinary
Joys. Ordmamly & contracting party is privileged to break his
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contract and pay the resulting damage. The Manilla Com-
pany was privileged to do that with respect to this contract.
Evidently the rights of receivers in this regard, which the
courts have been so solicitous to preserve, are not of so
shadowy a character. )

We do not, however, wish to be understood as saying that
there may not be frequent cases where the act of a receiver
in not adopting an executory contract would entail such injury
Upon the other party to the contract, by reason of what he
had already done under it and relying upon the faith that it
would be carried out, that a claim against the estate would,
upon the principles of equity and good conscience which
underlie receivership proceedings, be recognized and allowed.
There are, however, no such elements of damage in this case.
The claim of the Fibre Company is based upon the loss of
Prospective profits. The loss was the loss of a good
bargain, The damage claimed and allowed was the value of
that bargain. The Fibre Company secured a contract with
the Manilla Company for the sale of a quantity of pulp, at a
price several dollars a ton in excess of its market price when
the receiver was appointed. The receiver naturally did not
Tegard that as a contract profitable for his estate to adopt.
His conduct in not adopting it deprived the vendor of an
Opportunity to sell 1,200 tons of pulp for something like
85,000 more than it was then wortli, and pocket the profit.
No other element of damage appears in the case.

In such a case the privilege of the receiver in acting for
the best interest of the estate and its creditors, not only
extends to the right to elect what contracts he will adopt,
but also to make the election without at least subjecting the
fund required for the satisfaction of existing claims of cred-
1tors to g charge for damages. In other words, the conse-
quences of the election, under such circumstaneces, may not
become the occasion for the allowance of a general claim
entitling the claimant to share with other creditors the assets
°.f the estate, Otherwise, there might be danger that a por-
tion of an estate which was needed to pay creditors whose
cleims were already fixed ones might thus be exhausted to
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their injury. If, however, the condition of an estate was
such that the allowance of a claim of this character would
not encroach upon the assets necessary to satisfy other cred-
itors, and there was to remain in the hands of the receiver
& balarice after the expenses of settlement and claims were
paid, quite a different situation would present itself, to which
other considerations would apply. Chemical Nat. Bank v.
Hartford Deposit Co., 161 U. 8.1. The questions which
such a situation would present are suggested in the last cited
case. That case decides that a right of action would exist
against the contracting party, if it continued to have legal
existence, and thereby any balance left after the receiver’s
settlement be held to answer to the claim. See also
Pahquioque Bank v. Bethel Bank, 36 Conn. 325. An equally
pertinent question is not decided, and that is whether a claim
such as we have been considering could not be properly
allowed, payable out of any balance left in the receiver’s
hands after the satisfaction of the general claims, and before
such balance is paid over by the receiver to the contracting
party. That such a course could and ought to be pursued
in a case where there are difficulties in the way of a complete
remedy by suit, seems clear. Beyond this the question calls
for no consideration in this case.

. The practical effect of these principles, it is plain to see,
is that claims existing at the time of the receiver's appoint-
ment have a priority over a.fter-accruing ones of the kind
un‘der discussion, arising from the permissible acts of a re-
ceiver in his efforts to safeguard the interests of the estate
in his hands and thereby protect the interests of creditors.
The -other party to a disavowed contract will not thus be
deprived of his rights to compensation for any wrong done
him, to be obtained in Some manner, unless by the obtaining
Of them he would divert to himself that which by a higher
right belongs to others. His rights are simply subordinated
tO’;]]J)ose °f‘°th6!'8 st.:al?ding in a higher position.

,_ D€ equity of this is apparent. No one suffers unless the
insufficiency of assets compels it. If such insufficiency ex-
ists, creditors holding eclaims the liability for which is fixed
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when the receiver is appointed are not obliged in any degree
to yield to others who seek to secure to themselves profits

~ which the future, by reason of a good bargain, might have
in store for them.

The claimant’s brief urges that the privilege of election
which a receiver has is one which he may exercise only by
the authority or approval of the court, and that any not so
authorized or approved would be ineffectual to protect the
estate from its consequences. It is unnecessary to consider
this claim further than to observe that there is nothing in the
record to suggest that this receiver's action in the premises
wes either in excess of authority, or unapproved, and that
such a situation is not to be presumed.

There is error in the allowance of that portion of the claim
appealed from, and the cause is remanded for a correction of
the judgment in accordance with that conclusion.

In this opinion the other judges concurred.

CHARLOTTE TEMPLE vs. EDWIN H. Busm.

Third Judicial District, New Haven, June Term, 1903.
TormaNcE, C. J., BarpwiN, HaAMERSLEY, HALL and PREXRTICE, J8.

The power of the court to grant a nonsuit, if in its opinion a prima
Jacie case has not been made out (General Statutes, § 761), is a sal-
;ltary safeguard against the presentation of frivolous claims to the

ury.

Evidence that the president of an Insolvent corporation who had been
authorized to use its funds to make such settlements with its ored-
itors as he could, told one of them that she need not worry about
ber notes, as there would be money enough to pay them when all
claims were settled, does not tend to prove that he assumed a per-
sonal liability to her, or was subject to a trust in her favor. Nor
does his promise to pay the interest upon a mortgage on her house
tend to prove that he had money in his hands due to her.

An oral promise by an officer of & corpuration to pay personally one of
ita creditors in full, if the company’s funds proved insufficient, ie
within the statute of frands, General Statutes, § 1089.
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‘Whether a reason of appeal founded on the exclusion of evidence, too
general to satisfy the requirements of General Statutes, § 798, in
ordinary cases, would be sufficient in an appeal from the refusal
to set aside & judgment of nonsuit, quere.

Submitted on briefs June 2d—declded J uly 24th, 1903.

AcrioN for money had and received to the plaintiff’s
use ; brought to the Court of Common Pleas for Fairfield
County and tried to the jury before Curtis, J. When the
plaintifi’s evidence was all in the defendant moved for a
nonsuit, which was granted, and a motion subsequently
made to set aside the nonsuit was denied. No error.

John J. Walsh and Joseph A. Gray, for the appellant
(plaintiff).

Jokn H. Light and William F, Tammany, for the appellee
(defendant).

Balowiy, J. The power of the court, under General
Statutes, § 761, to grant a nonsuit, after the production of
the plaintiff’s evidence, if of opinion that a prima facie case
has not been made out, is a salutary safeguard against the
presentation of frivolous claims to the consideration of a
jury. In the case at bar it was admitted or proved that the
defendant, being the president and managing officer of an
insolvent corporation, and in control of its funds, was author-
ized by the corporation and its other officers to use them in
making the best settlement which he could effect with its
creditors; and that the plaintiff held two of its notes. It
was alleged by the plaintiff and denied by the defendant,
that part of these funds were placed in his possession for
the purpose of paying these notes in full, under an agree-
ment to that effect between him and all the creditors. The
plaintiff offered evidence that the defendant told her, before
the creditors had entered into any such agreement, that she
need not worry about her notes, for there would be enough
to pay them in full when all the claims were settled.

Was properly excluded. Such declarations had no
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legitimate tendency to strengthen or to support the claim
that he assumed a personal liability to the plaintiff, or was
subject to & trust in her favor. His responsibility, at that
stage of the transaction, was solely to the company, and at
most his remarks only indicated his opinion that he should
be able, a3 its agent, to effect such settlements with its other
creditors as would enable him to pay her in full.

Evidence was introduced that all the creditors agreed
that certain notes, including the plaintiff’s, should be paid
In full ; that the others would accept T per cent.of their
claims in full settlement; and that it should be left with
the defendant to make these payments, he orally undertaking
to supply any balance himself, in case of a deficiency. She
also testified that afterwards, when taxed by her with having
money in his hands reserved to pay her notes, he denied it,
but promised to pay the interest on a mortgage upon her
house as long as her mother lived.

No reasonable inference could be drawn from this promise
that he had or admitted that he had in his hands moneys due
to the plaintiff. His oral undertaking to supply further
funds himself to complete the payment of her notes, in case
of any deficiency of those of the company, could not avail
her by reason of the statute of frauds. General Statutes,
§1089. It was vital to her case to show that funds were
placed in his hands to pay her notes ; and of this there was,
10 point of law, no substantial evidence. Cook v. Morris, 66
Conn. 194, 208,

The reason of appeal founded on the exclusion of evi-
dence did not describe in any way the evidence excluded.
Such an assignment of error would have been too general to
satisfy the statute, in an ordinary case. General Statutes,
§798. Without deciding whether it can be considered suf-
ficient, upon an appeal in a case of nonsuit, we have thought
Proper to give it full consideration, in view of the pos-
sibility of the institution of another action.

There is no error.

In this opinion the other judges concurred.
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WiLMor C. WHEELER vs. HARRY S. YOUNG ET AL.

Third Judieial District, New Haven, June Term, 1903.
ToRrBANCE, C. J., Barpwin, HAMERSLEY, HALL and PRENTICE, Js.

Deeds recorded within a reagonable time take effect according to the
time when they were actually delivered. .
Where one, by reason of his negligent failure to examine the land rec-
ords, is induced to purchase real estate from & grantor who has na

title, and another, immediately after the grantor has acquired titl
from the owaer of recordy purchases the-SEiHe_property in good
faith, for value,”and witlgag‘n?g'lig‘ence or_notice, the latter's title
must, under*our registry liw, prevail over that of the former.

The doctrine that one Who has ‘conveyed land with covenants of war-
ranty, before acquiring title, is estopped from questioning th‘b‘_var
lidity of such conveyance after he acquires title, cannot be carried
80 far as to give the first grantee priority oyer the second.

nder the registry law of this State every person taking a conveyance
of an interest in land is conclusively presumed to know those facts
which are apparent on the land records concerning the chain of
title of the property in question. = .

One who purchases land without an examination of the record title is
negligent in contemplation’of law.

The purchaser of land is chargeable, however, only with notice of
recorded conveyances made by the owner during the time he holds
the record title. He is not obliged nor expected to search for pos-
sible conveyances made by strangers to the title.

Argued June 2d—decided July 24th, 1808.

AcTION to foreclose a mortgage and for other equitable
relief, brought to the Superior Court in Fairfield County and
tried to the court, George W. Wheoler, J. ; ‘facts found and
judgment rendered for the defendant Young, upon his cross-

complaint, and appeal by the plaintiff. Error, judgment
reversed and cauge remanded,

John C. Chamberlain, for the appellant (plaintiff).

John Cullinan, Jr., for the appellee (defendant Young).

HALL, J. The

pleintiff asksfor a judgment of foreclosure
und

€T a mortgage which on the 13th of December, 1900, was
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assigned to him by Burr & Knapp, real estate and mortgage
brokers of Bridgeport. Burr & Knapp as mortgagees re-
ceived the mortgage from Charles B. and Edward H. Marsh,
builders in Bridgeport, under the firm name of Marsh
Brothers, on the 26th of October, 1900, to secure the pay-
ment of a loan of $3,500 made by them, on that day, to
Marsh Brothers. The mortgage was recorded on said 26th
of October at 8:01 P. M. Burr & Knapp took no other se-
curity for said loan, and Marsh Brothers are insolvent. Both
Burr & Knapp and the plaintiff took said mortgage in good
faith, for value, in reliance. upon the certificate of an at-
torney that the grenfises were free and clear of all incum-
brance, and that the legal title at the time said mortgnge was

Ygiven was in Marsh Brothers, and without knowledge of any

‘prior conveyance by Marsh Brothers' to the grantor of the
defe t Young, or of any incumbrance upon said property
prior to their mortgage of Octobgr 26th. Marsh Brothers
obtained title to the premises described in the mortgage by a
quitelaim deed from Orange Merwin of Bridgeport, which was
executed on the 1st of Mg, 1900, but not delivered until
the#6th -of October, 1900, when it was recorded at 3:05 P. M.
On the same day Marsh Brothers paid.to Merwin the pur-
chase price for said property.

Apparently there was no evidence presented at the trial,
other than the facts herein stated, showing the precise time
on the 26th of October when either the deed from Merwin
to Marsh Brothers, or the mortgage'from Marsh Brothers to
Burr & Knapp, was actually delivered, or showing whether
or not they were delivered at the same time and together
given to the town clerk to be recorded.

Orange Merwin "acquired title from Marsh Brothers by
deed executed and recorded September 8th, 1899. The de-
fendant Harry 8. Young, who is now in possession of the
mortgaged premises, claims under a deed from Alfred Young
dated January 2d, 1901. Alfred Young claimed title under
awarrantee deed from Marsh Brothers dated April 80th,
1900, delivered and recorded on the T7th of J uly, 1900.
Marsh Brothers had, on the 21st of April, 1800, agreed with
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said Alfred Young to sell him the lot described in the mort-
gage, and which was then owned by Merwin, and to erect a
house thereon for $4,600, for which Alfred Young was to
transfer to Marsh Brothers a cottage valued at $3,800, on
which there was a mortgage of $2,800, and was to give a
mortgage back, upon the premises purchased, for the re-
mainder of the $4,600. In accordance with such agreement
Alfred Young conveyed the cottage, and on April 80th, 1900,
gave to Charles B. Marsh a mortgage upon the lot in ques-
tion for $3,500, upon Marsh’s promise not to use it until the
house was completed, which mortgage Marsh, on the same
day, assigned to one Mary E. Beardsley, one of the defend-
ants.

Alfred Young caused no search to be made of the land
Tecords to ascertain the True state of the title to said land,
before receiving said deed from Marsh Brothers, but relied
upon the statement of Charles B. Maish that they had ac-
quired title to said land. Young was in the employ of
Marsh Brothers and did as Charles B. Marsh directed, in-
tending no fraud toward any ong,

Marsh Brothers commenced the erection of a house upon
said lot in May, 1900, which was apparently completed on
the 26th of October, 1900, and Merwin on said day gave his
said deed to Marsh Brotheis as aforesaid to enable them to
CaITy out their said agreement with Alfred Young, which
was known to Merwin, and on his business records Merwin
treated the sale as a sale to Young.

: '?he plaintiff has purchased for $1,750 the mortgage so
assigned by Marsh Brothers to Mary E. Beardsley.

Up.on these facts the defendant Yaunyg claims title to the
premises in question, and by his cross-complaint asks that
the mortgage of October 26th, sought to be foreclosed, be
declared void. :

. 1:50 bguestxon i8 made and none can be made, upon the
acts before us, but that the mortgage deed to Burr & Knapp,
and. the Merwin deeq to Marsh Brothers, both of which were
deln.'ered on the 26th of October a§ above stated, and were
received for recorq by 8:05 P. M. of the same day, were lgft
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for record within a reasonable time after they were delivered.
The mere fact that the deed of Merwin to Marsh Brothers ap-
pears to have been received for record four minutes later than
the mortgage of the latter to Burr & Knapp, would not justify
a conclusion, especially under the circumstances of this case,
that Marsh Brothers had not received their deed from Mer-
win at the time of the delivery of the mortgage to Burr &
Knapp, and that for that reason Burr & Knapp took nothing
by their mortgage. Deeds recorded within a reasonable
time take effect according to the time they were actually
delivered. Hartford Bidg. & Loan Asso.v. Goldreyer, 71
Conn. 95, 100; Goodsell v. Sullivan, 40 id. 83, 85; Beers v.
Hauley, 2 id. 467, 469. The deed and mortgage were de-
livered on the same day. The mortgage recites the owner-
ship by the mortgagor at the time of its delivery of the
Same property described in the deed. Looking at the record
of the two deeds, the mortgage therefore indicates upon its
face that it was delivered after or at the same time with the
Merwin deed. The Merwin deed, confessedly, not having
been recorded when the mortgage was delivered, Burr &
Knapp would be presumed to have ascertained that it had
been delivered before they made the loan of $3,500, and the
information which they received to that effect does not ap-
pear to have been false. -As between the parties to this
¢ase and in the absence of any evidence to the contrary—
unless the slight difference in the time the two deeds were
received for record can properly be regarded as conflicting
evidence—the Merwin deed must, under the circumstances,
be regarded as having been delivered either before, or at
the same time with, the mortgagey and especially since no
one appears to have been deceived to his injury by the
fact that the Merwin deed, which bore an earlier date
than the mortgage, appears to have been received for
Tecord four minutes later than the mortgage.

But we do not understand that the trial court held that
the Merwin deed was in fact delivered after the mortgage,
or beld that it did not sufficiently appear that the Merwin
deed was delivered first, but decided that by the common-
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law doctrine of estoppel the title acquired by Marsh
Brothers from Merwin on the 26th of October inured to the
benefit of Alfred Young, the firat pnrchaser from Marsh
Brothers, the moment Marsh Rgothers acquired their title,
even assuming that the deed from Merwin was delivered be-
fore the mortgage, and decided that the title having thus
vested in Young there remained nothing which Marsh
Brothers could convey to Burr & Knapp by the mortgage,
or which Burr & Knapp could assign to the plaintiff.

The rule referred to is, that where one withgut title has
conveyed with covemants of warranty, and has afterwards
acquired’ title, he -is_estopped from asserting his want
of title at the time of making such first conveyances and
the contention of the defendant is, in effect, that under this
rule, upon the facts before us, not only Marsh Brothers, but
their mortgagees, Burr & Knapp, are estopped from denying
that Marsh Brothers had title_at the time of their convey-
ance to Young on J u_ILZth, 1900.

To carry this doctrine to the extent of giving priority to
the title of one who from his negligent failure to examine
the records has been induced to purchase land of a person
having no title, over that 2f one who without negligence,
in good faith and for value, and without kneyledge of such
p}'ior deed, has purchmsed, after his grantor has acquired
title from one having Both the legal and record title, is op-
posed to the principles 5t equity and to th&spirit of our regis-
try laws. Bingham v.‘Kirkland,’?;‘i—\N. J. Eq. 229, 234;
Calder v. Chapman, 52 Pa. St. 359; Farmers’ L. ¢ T. Co. V.
Malthy, 8 Paige (N. Y.), 361; Way v. Arnold, 18 Ga. 181;
Salisbury Savings Society v. Cutting, 50 Conn. 118, and re-
porter’s note, p. 122.

.The doctrine of estoppel is one which, when properly ap-
plied, “concludes the truth in order to prevent fraud and
fa}sehooll, and imposes silence on a party only when in con-
sclence and honesty he should not be allowed to speak.”
Van Rensselaer v. Kearney, 11 How. 297, 826. * As under-
stood and applied in modern tines, there is nothing harsh or

unjust in the law of estoppels. It cannot be used but %o
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subserve the cause of justice and right.” Buckingham v.
Hanna, 2 Ohio St. 551,559. “To allow a title to pass by
conveyance, executed and recorded before it is acquired,
may, therefore, be a surprise on subsequent purchasers,
against which it is not in their power to guard, and is con-
trary to the equity which is the chief aim of the doctrine of
estoppel as molded by the liberality of modern times.” 2
Smith’s Lead. Cases, Tth Amer. Ed., page 701, s. p. 634.

It may be said that such estoppel by deed is not an equi-
table doctrine, but is a rule of the common law based upon
the recitals or covenants of the deed. We reply, that as
arule of law it has been so far modified by the registry laws
8 t0 be no longer applicable to cases where its enforcement
would work such an injustice as to give priority to the title
of one who negligently failed to examine the records before
P“mh&siwmor baving no title, or who purchased at
the risk ¢ it ight t uire title, over
that of a subsequent purchaser in good faith and in reliance
Upon the title as it appeared of record. * The whole system
of registering deeds of land would become 5T-To~vlue if a
Purchaser could not rely upon the rec he finds themy'”
K*'Wym (')J'ong. 262-,-2—%?1‘15’-2?&7:9 v. Gaylord,
66 id. 337, 849, In the case above cited of Salisbury Savings
Society v. Cutting, 50 Conn. 113, the question of whether a deed
with covenants of title, given before the grantor acquired title
to the land conveyed, and placed on record, would prevail
overa deed given after the title was acquired, to a purchaser
taking it in good faith and without knowledge of the first
deed, was left an open question. The case was decided upon
the ground that the second grantee was neither a pur
chaser for value nor, because of certain facts found, a pur-
chaser without notice of the title of the first grantee. The
"‘ffe to the cage by the reporter, the late Mr. Hooker, con-
tains an able discussion of the question left undecided by
the court, in which he reaches the conclusion that the deed
of the subsequent sona fide purchaser for value and without
]mUWIGdge of the prior deed, must prevail, under our registry
laws, over that of the prior recorded deed of the negligent

VoL. Lxxvi—4
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grantee. We think his reasoning is convincing, and is
especially applicable to the facts of the present case.

The plaintiff here asks for the enforcement of the registry
laws. He says that from September 8th, 1899, until Octo-
ber 26th, 1900, both the legal and the record title to this prop-
erty was in Orange Merwin, and that on said 26th of October
his, the plaintiff’s, assignors, Burr & Knapp, purchased from
those who on the same day acquired title from Merwin. The
defendant asks for the enforcement of the law of estoppel,
by which he claims that neither Burr & Knapp, nor the
plaintiff, should be permitted to assert that Merwin had title,
and that Marsh Brothers had no title, from September 8th,
1899, until October 26th, 1900.

In inquiring which of the two grantees, Young or Burr &
Knapp, has acted in good faith and without negligence in
purchasing from Marsh Brothers, and which is entitled to
priority of title under the registry laws, we must examine
their conduct in connection with certain facts, with a knowl-
edge of which they are charged by our registry laws.

- The effect given by the law of this State to the proper
record of conveyances of land has been very clearly declared
in the recent case of Beach v, Osborne, 74 Conn. 405, 412~
415. We said in that case, as conclusions from the authori-
ties there cited, “ that every person who takes a conveyance
of an interest in real estate is conclusively presumed to know
those facts which are apparent upon the land records con-
cerning the chain of title of the property described in the
copveyance, and . . . that this presumption of knowledge
is for all legal purposes the same in effect as actual knowl-
edge;” that “this presumed knowledge is present at every
8tep he takes, at every act he does,” and that his good feith
and belief must be “ consistent with actual knowledge of
the facts affecting his title which are apparent upon the land
records ; ” that “one who fails to examine to see what the
records d.iSC}ose concerning the title to the land he proposes
to take, is, in the eye of the law, negligent ; and equity does

not as a general rule relieve from the consequences of one’s
own negligence,”
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Applying these principles to this case, we find that Alfred
Young, in the eye of the law knew, when he purchased from
Mersh Brothers, that they had no title, but that Marsh
Brothers on the 8th of September, 1899, had conveyed to
Merwin, and that the title was still in Merwin, and that it
80 appeared upon the public records. In contemplation of
law, therefore, he did not act in good faith, but was negligent
in making such purchase without having first examined to
see what the records disclosed concerning the title to the
land he proposed to purchase. When Burr & Knapp took
their mortgage from Marsh Brothers on the 26th of October,
they kmew that the title to the mortgaged property had been
in Merwin from September 8th, 1899, until October 26th,
1900. Since they had no reason to suppose that one having
5o title to the property would convey it during that period,
they had no occasion to search the records to ascertain
Wwhether Marsh Brothers had made any conveyance during
that period. They were only required to search against
each owner during the time he held the record title. The
deed of Marsh Brothers to Young was not in the line of
record title, and Burr & Knapp were not charged with
knowledge of its existence. See Bingham v. Kirkland, 34
N.J. Eq. 229, and the other cases above cited. It is said,
however, that the Merwin deed was not on record when Burr
& Knapp took their mortgage on the 26th of October. But
the Merwin deed was not in fact delivered until that day,
and Burr & Knapp had no reason to think that a deed deliv-
ered on that day, and before their mortgage was delivered,
that is, before 8: 01 P. M., ought to be recorded when their
mortgage was delivered, nor was there any reason why they
should require it to be recorded before accepting the mort-
gage. The records showed a good title in Merwin up to the
B t}me of the delivery of the mortgage deed. Burr & Knapp

Had only to satisfy themselves that a deed had been given
by Merwin to Marsh Brothers that day, which was the fact,
and that no conveyance had been made by Marsh Brothers
8ince they received their deed from Merwin, which was also
Urte. As the deed of Marsh Brothers to Young and the

?)
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mortgage back by Young to Charles B. Marsh were not
incumbrances upon the title of record, the information given
to Burr & Knapp by the searcher, that “the premises were
free and clear of all incumbrance and the legal title in Marsh
Brothers,” was entirely consistent with the facts as they
appeared by the records concerning the chain of title, and
the fact that Marsh Brothers had that day acquired title
from Merwin. The facts before us show that Burr & Knapp
acted in good faith, and without negligence, and without
knowledge of the Young deed, and that having on the 26th
of October taken a mortgage from those, who on that day
had received a deed from the legal owners, and the owners
of record, their mortgage is valid. As Alfred Young had
no title superior to the Burr & Knapp mortgage when he
conveyed to the defendant Young on January 2d, 1901, the
defendant Young by his deed of that date took no title
superior to the mortgage. The pluintiff is entitled to a
judgment of foreclosure. '

There is error in the judgment of the trial court and it is
reversed, and the case remanded for the entry of a judgment
of foreclosure in favor of the plaintiff.

In this opinion the other judges concurred.

BrmarTr O'BRIEN s, BROTHERHOOD OF THE UNION.

Third Judicial Distric

t, New Haven, June Term, 1903.
TORRANGCE, C, J., BaLpwix,

Hauersrey, HALL and PRENTIOE, JS.

The rules of a fraternal order provided that the death-benefits of &
member dying from certain specified diseases, within 183 days
from the date of his admiassion, should be 85, and in all other cases
$500 ; that members might be expelled for nonpayment of dues,
in which case they forfeited &1l right and interest in the benefit-
fund; and that no member expelled should be reinstated except
Upon making the regular, formal application required of new
members. Held:—

1. That the contract of admission involved an agreement upon the
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part of the candidate to pay the prescribed dues, and to accept
the rules of the order governing the administration of the benefit-
fund and the expulsion and reinstatement of members ; and upon
the part of the order, to pay the specified death-benefits.

2. That the same contract arose whenever a former member was rein-
stated after expulsion.

3. That the failure of the order to observe its own rules in expelling
one of its members became of no practical importance in the
present instance, inasmuch as it appeared that the expelled mem-
ber bad elected to treat the action taken as effective, and had been
exempted from the payment of dues for & least two months prior
to his application for reinstatement.

4. That the reinstated member having died from one of the specified

" diseases within 183 days after his reinstatement, his beneficiary
was entitled to a death-benefit of $5 only.

Argued June 2d—decided July 24th, 1908.

ACTION against s fraternal society to recover death-bene-
fits, brought to the Court of Common Pleas in Fairfield
County and tried to the court, Curtis, J.; facts found and
judgment rendered for the plaintiff, and appeal by the de-
fendant. Brror and Judgment reversed.

John J. Phelan, for the appellant (defendant).
Thomas M. Cullinan, for the appellee (plaintiff).

HaMERsLEY, J. The plaintiff seeks to recover the sum
of §500 claimed to be due her by force of a contract be-
tween the defendant association and its dead member, one
Daniel P. Conklin. The defendant is a secret fraternal so-
ciety or order, organized under the laws of Pennsylvania.
The contract in question is the one which arose between the
defendant and Conklin upon his becoming a beneficial mem-
})er of the order, and its nature is determined by the follow-
'ng facts which appear from the finding of the trial court,
lncluding the laws, forms, and rules of the defendant, made
a part of the record: —

The order is governed by an organization called the su-
Preme circle. Membership is acquired through local circles
Subject, in States where, as appears to be the case in this

\

-~
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State, no grand body exists, to the direct jurisdiction of the
supreme circle. The supreme circle administers a fund
called “The Funeral Benefit Fund of the Supreme Cir-
cle.” Each member of this fund complying with the rules
of the order is entitled at his death to the payment of a
. death benefit. The amount of this benefit is determined by
§ 15 of Art. XVI of the laws of the supreme circle, as fol-
lows: “ The death benefit of a member of this Fund dying
within 183 days from date of admission, with nephritis
(Bright’s Disease), phthisis, phthisis pulmonalis (consump-
tion), or valvular disease of the heart, shall be five dollars
and no more. In all other cases it shall be five hundred dol-
lars.” No one can be admitted as a beneficial member of
the order unless he is *in sound bodily health, and between
the ages of 18 and 45 years.” Any person duly admitted by
initiation, reinstatement or admission by card, as a beneficial
member in a local circle, shall thereby become a member of
the funeral benefit fund of the supreme circle. The candi-
date for admission in the local circle must make written ap-
plication upon the application-blank for admission into the
funeral benefit fund, acknowledging his familiarity with § 15
of Art. XVI of the supreme laws, and accepting member-
ship in the fund on these conditions ; aud before admission
must execute an agreement with the supreme circle upon the
registration-blank, whereby he again acknowledges his famil-
larity with § 15 and his acceptance of membership in the fund
on these conditions. The only contribution to the fund re-
quired of members is the payment of 50 cents a month, or,
under certain conditions, of 60 cents a month. Members
may be.expelled for nonpayment of the monthly dues, and
for various causes set forth in the laws. A member sus-
pended or expelled from membership in a local circle, for
any cause, shall forfeit membership in the fund. No member
expelled from the fund shall be again admitted or reinstated,
without again making application on the application-blank
and executing the agreement on the registration-blank, The
officer of the supreme circle, called the supreme scroll keeper,
keeps the register of the members of the funeral benefit

I .
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fand, recording their admission, expulsion and reinstatement.
The officer of the Iocal circle, called the Hon, scroll keeper,
certifies to the supreme scroll keeper, from the records of the
circle, the admission of members and their suspension or ex-
pulsion. When a member is registered by the supreme scroll
keeper, the local circle remaing responsible for the monthly
Payment of his dues until he is expelled or suspended, and

be expelled, and al] its members thereby forfeit membership
in the fand. The death benefit is payable to the beueficiary
Damed by the member in hig application, or, if there is no
such beneﬁciary, to certain relatives of the deceased, as pre-
scribed by their rules; or, if there are no such relatives, to
the legal heirs of the deceased.

We think it clear that the contract arising upon the ad-
mission of g beneficial member involves, on the part of the
defendant, an agreement to pay, upon the death of a mem-
ber, to his beneficiary, the sum of $5 in case he dies from
8y one of the diseases named within 188 days from the
date of his admission ; and ip case he does not die from one
of those diseases, or dieg after the expiration of the 183 days,
to pay to his beneficiary the sum of #500. It involves, on
the part of the member, an agreement to pay his circle the
monthly dues required, and his acceptance of the laws of the
order relating to the administration of the funeral benefit
fund angd expulsion from the fund; and the same contract
a-.rises whenever g former member is reinstated after suspen-
81on or expulsiop,

It further appears that Conklin wag duly entered on the
Tegister of the supreme circle as a member of the funeral
benefit fund, through admission as beneficial member of the
Ferris Bighop Cirele, No. 6, on February 20th, 1899 ; that
he did not pay his dues for the months of July, August,
September and October, 1900, as required by the laws. Ata
Meeting of the local cirele held October 15th, 1900, record
Was made of Conklin’s suspension for nonpayment of dues.
On October 29th the Hon. scroll keeper certified to the su-
Prewe scroll keeper the expulsion of Conklin for nonpayment
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of dues, and on October 31st the supreme scroll keeper re-
corded the expulsion. On December 3d, 1900, Conklin at-
tended a meeting of his circle, and paid his indebtedness to
the circle for the funeral benefit fund dues up to the time of
his expulsion, including the dues for October, which were pay-
able on the 15th of that month, being the date of the last
stated meeting for the month. Having thus made good his
standing in the circle, he afterwards, on January 21st, 1901,
made application for reinstatement in the funeral benefit fund,
signing, as required, theapplication-blank,was elected to mem-
bership of the fund by the circle, executed the requisite agree-
ment with the supreme circle upon the registration-blank,
and paid the registration fee. The written application and
agreement were duly forwarded to the supreme scroll keeper,
and by him duly recorded February 1st, 1901, the written
agreement being retained by the supreme circle as its laws
require when the admission of a member is registered. July
1st, 1901, Conklin died of phthisis pulmonalis, and proofs of
his death were duly made out and presented to the supreme
circle.

Upon this state of facts it is clear that the plaintiff is en-
titled to recover 85, and is not entitled to recover $500.

Upon the trial, the validity—under the rules of the order—
of Conklin's expulsion from the funeral benefit fund was
contested. In respect to this claim the court found the fol-
lowing facts: Atthe meeting of the circle held October 15th,
1900, the Hon. register called off the name of Conklin
for nonpayment of assessment for the funeral benefit fund of
the supreme circle, and then entered in his funeral benefit
fund book of the supreme circle the suspension of Conklin
on that day ; the Hon. scroll keeper entered in his book at
suid meeting the suspension of Conklin for nonpayment of
du'es; no action was taken at said meeting in reference to
said Conklin, by vote or otherwise, and the entries in said
books were based on the action of the Hon. register.

Fl.'om .these facts, in connection with the other facts ap-
Peﬂﬂng in the finding, the court drew the conclusion that
Conklin, ut the time of his death, had been a member of
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the funeral benefit fund for more than 188 consecutive
days.

In this we think the court erred. It was the duty of the
Hon. register to keep an accurate account between the circle
and each member, to notify each member monthly of his in-
debtedness to the funeral benefit fund, and at the end of
each semi-annual term to report to the circle the names of
all members liable to suspension. It was the duty of the Hon.
scroll keeper to keep an accurate record of the proceedings
of the circle. By the supreme laws, a person suspended
from membership in a circle forfeits membership in the fund,
unless he gives immediate notice of appeal upon receiving
notice of the suspension ; the suspension without appeal appar-
ently operates as expulsion from the fund. It was the duty
of the circle to transmit to the supreme circle all expulsions
45 800n a3 the action took place, and this duty devolved on
the Hon. scroll keeper, acting for the circle. Assuming,
bowever, that the failure to take an actual vote at the meet-
ing of the circle rendered its action in transmitting his
expulsion to the supreme circle unlawful, and that Conklin
did not have immediate notice of this action, yet it clearly
appears that on the following December 3d he did have
notice of his suspension from the circle, and consequent ex-
pulsion from the fund, and did not appeal from this action
but elected to accept it and received the benefit of exemption
from payment of dues for the succeeding months; and on
the following January 21st, still retaining the lenefit of non-
membership during the months of November and December,
applied for reinstatement in the funeral benefit fund, and
entered into a written agreement with the supreme circle
whereby the benefits of non-membership from the date of his
expulsion to that of his reinstatement was secured to him,
and the date of his admission to membership in the fund,
8 an expelled member reinstated, was conclusively deter-
mined as between himn and the supreme circle. Notwith-
Standing any failure to follow the rules of the order in
the expulsion of Conklin on October 15th, he has, by his
Bubsequent acts, severed the membership acquired by his
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initiation, and acquired a new membership by his reinstate-
ment. His right, therefore, to a death-benefit depends on the
agreement he made with the supreme circle on January 21st,
1901. By that agreement the amount of the benefit is fixed
at 85, in case he dies within 183 days from its date. It ap-
pears that the registration-blank upon which this agreement
was executed contains an addition to the words “ within 183
days from the date of admission to this fund,” of the words,
“or, if expelled, then from the date of reinstatement.” It
is immaterial whether the use of this addition was author-
ized or not. The words add nothing to the force of § 15 of
the funeral benefit fund laws. They are merely a gloss,
accurately expressing the meaning of that section.

There is no occasion to consider questions arising upon
other defenses made by the defendant. Upon the facts as
found by the court, the plaintiff is entitled to a judgment
for §5, and is not entitled to a judgment for $500.

No question as to costs is properly presented by this ap-
" peal.

The judgment of the Court of Common Pleas is reversed.
A further hearing, limited to the question of costs, may be
had and judgment rendered in accordance with this opinion.

In this opinion the other judges concurred.

THE Towx oF MERIDEN ET AL. v8. ALFRED S. BENNETT
ET AL.

Third Judicial Diatri

ot, New Haven, June Term, 1908.
TORRANCE, C, J., BALpwix,

HaMErSLEY, HALL and PRENTICE, J8.

For the purpose of removing a grade-crossing,

I8 are given the right {Gieneral Statutes, §§ 8705, 3713, 8714) to
determine what alterations or removals shall be made in the cross-
Ing, its approaches, the method of crossing, and the location of the
highway or railroad. Held that this involved the power to discon-

tinlle an existing highway and to lay-out a new and substitute
highway for the one so discontinued.

the railroad commission-
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The length or extent of new highway necessary to be constructed in
the removal of grade-crossings must depend upon the circumstan-
ces of each case, and is left to the reasonable judgment of the rail-
road commissioners, which is reviewable upon appeal to the

" Superior Court.
Section 2058 provides that the selectmen of any town may discontisme- .

iy
a0y highway therein * except when laid out by a court oi\t‘hwey_j}qq- N
eral Assembly.” Held that a new highway laid out by the;@;iﬁ_'qad -0

commissioners under the statutes relating to the elirﬁiﬁb{;ﬁp of?
grade-crossings, was one laid out by the General Assembly, Within
the meaning of this section.

The fact that the order for the layout of the new or substitute highway
was passed by the railroad commissioners with the approval and
consent of the selestmen of the town, does not render it any less the
order of the commissioners, nor dces it make the layout of the new
highway the act of the town.

Argued June 2d—decided J uly 24th, 1908.

ACTION in the nature of an appeal from an order of the
county commnissioners directing the town of Meriden to
Tepair an alleged highway, brought to the Superior Court in
New Haven County and reserved by that court, Elmer, .J.,
upon an agreed statement of facts, for the advice of this
court.  Judgment adwised Jor the defendants.

@eorge A. Fay and William L. Bennett, for the plaintiffs.

Charles Kleiner and D. W. Coleman, for the defenddnts.

.

HALL, J. On the 19th of July, 1901, the deféridants in
this Proceeding, who are six citizens of the tovn pf Cheshire.
brought a complaint to the county commissioners of New
Haven county, under General Statutes, § 2021, alleging that
a certain highway in the town of Meriden, extending from a
Point near Hough’s Mills, so-called, northeasterly along the
€8t bank of the Quinnipiac River to the River Road, so-
called, was out of repair, obstructed and impassable. This
complaint came before the county commissioners on the 24th
of September, 1901, ang by continuance to the 3d of Oc-
tober, 1901, when the parties were heard, and on the 17th
of May, 1902, the county commissioners found that said
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highway was out of repair and obstructed, by reason of the
embankments upon which the work was constructed baving
fallen in, and for other reasons,and ordered the selectmen of
Meriden to repair said road by rebuilding said embankments
and removing said obstructions, on or before the 1st of July,
1902.

The present action is an appeal to the Superior Court by
the town of Meriden and one of its citizens, from such order,
under General Statutes, § 2024.

The reasons for such appeal, as stated in said proceed-
ings, are :—

1. “8aid so-called public road or highway was not, at the
time of said hearing before said board, and at the time of
said decision, a public road or highway. 2. Said so-called
public road or highway was, by the selectmen of the town
of Meriden, on the 1st day of August, 1901, duly and
legally discontinued as a public road or highway, which ac-
tion of the selectmen was on the 2d day of October, 1901,
duly approved by the town of Meriden. 8. At the time of
said hearing and said order, said so-called public road or
highway had been legally discontinued.”

In support of the first of these reasons of appeal, it is
contended by the plaintiffs that the railroad commissioners,
in ordering, on the 25th of June, 1889, as hereinafter de-
scribed, that the location of a certain highway be changed so
that st §bould not cross the tracks of the Meriden, Water-
bury (nd Connecticut River Railroad Company, at Hough’s
Mills, Igl.fftqhguld be connected with other existing high-
ways, by & new. highway, of which the highway ordered to
be reprired is a part,—exceeded their powers.

In support of the second and third reasons of appeal the
pla?ntiﬂ’s claim: (1) That said new highway, a part of
which was ordered by the county commissioners to "be re-
p-axred, was not in fact laid out by the railroad commis-
Sioners, but was laid out by an agreement between the said
railroad company and the selectmen of Meriden; and
(2) that, whether laid out by the railroad commissioners or
by the selectmen under such agreement, it was within the
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power of the selectmen of Meriden to discontinue that part
of gaid new highway within their town, sinee such highway
was not laid out either “ by a court or the General Assem-
bly,” within the meaning of General Statutes, § 20566, which
provides that *the selectmen of any town may, with its ap-
probation, by a writing signed by them, discontinue any
highway, or private way therein, except when laid out by a
court or the general assembly.”

With reference to these reasons of appeal, and said claims
of the plaintiffs, the following facts were, in substance, found
by the Superior Court, by agreement of the parties.

The highway, the northerly part of which has been ordered
Tepaired, and the whole of which we shall call “the new
highway,” extends for a distance of about two thirds of a
mile along the easterly side of the Quinnipiac River, about
one half of it being in the town of Meriden and the re-
wainder in the adjacent town of Cheshire, from a highway
at its northern terminus called the * River Road,” to a high-
Wway at its southern or western terminus called the * Cheshire
Road.” 8aid River Road crosses the Quinnipiac River and
the Meriden, Waterbury and Connecticut River Railroad, at
3 point near the northern terminus of the new highway, and
extends southerly along the west bank of the river, crossing
the Cheshire Road, which also crosses the river and the rail-
road, at a point near the southern or western terminus of
the new highway.

In June, 1887, the Meriden, Waterbury and Connecticut
I.Kiver Railroad Company submitted to the railroad commis-
Sloners, for their approval, the layout of its road along the
west bank of the Quinnipiac River between the river and
River Road, by which the railroad would not only cross the
River Road and the Cheshire Road, at the points above de-
scribed, but would also cross, at grade, at a point near
* Hough’s Mills » about midway between said two erossings
of the River and Cheshire roads, another road, which may
be designated as the « Hough’s Mill Road,” running from
the town of Cheshire westerly across the river and into the
town of Meriden, and connecting with the River Road &
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short distance west of said proposed crossing of the Hough's
Mill Road. Said Hough’s Mill Road was in general use
between said towns.

On June 30th, 1887, the railroad commissioners, by their
order in regard to the streets and highways proposed to be
erossed at grade by said railroad, “ declined ” to accept said
proposed layout and location, but by their said order au-
thorized the rilroad company “to so alter the location of
said streets and highways, and to raise or lower the same at
said crossings as to cross over or under the same, as may
be agreed upon with the selectmen of the towns, . . . or
in case of failure to agree,” then as might thereafter be
ordered by the railroad commissioners. The town of Mer-
iden was a party to said proceedings.  Thereupon, in
June, 1888, the town of Meriden discontinued a portion of
said Hough's Mill Road on the west side of the river, from
the point where said road connects with the River Road to
@ point 112 feet easterly, near Hough’s Mills, including that
Part of said highway which was to be crossed by the rail-
road. The town of Cheshire appealed from said action of
the town, and by agreement of the parties a judgment was
rendered setting aside such discontinuance. While said
appeal was pending the railroad company constructed its
nailroad at grade over said discontinued portion of the
Hough’s Mill Road.

In May, 1889, the directors of the Meriden, Waterbury
and Connecticut River Railroad Company, acting apparently
under General Statutes, § 3713, brought an application to
the railroad commissioners, alleging that public safety and
convenience required an alteration in the method of cross-
Ing, and in the location of said Hough’s Mill Road. The
towns of Meriden and Cheshire appeared by their selectmen
80d were heard in said proceeding, and the railroad commis-
Stoners, on the 25th of J une, 1889, made this order: “ Now,
therefore, on consideration, with the approval and consent of
the selectmen of both of said towns, we do authorize and
mpower said railroad company to change the location of said
highway, so that the same shall not cross said track at said
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Hough’s Mills, but shall be connected with other existing
highways by a new highway (the new highway in question)
60 feet in width to be laid out and located in the place and
manner delineated on a map thereof on file in this office. . . .
Said highway to be constructed and finished to the satis-
faction of the selectmen of said towns of Meriden and
Cheshire, or in case said company cannot agree with said
selectmen, then to the satisfaction of this board. And when
said new highway is completed the existing crossing at
Hough’s Mills to be closed at right of way of said railroad.”
The railroad commissioners having refused a request of the
railroad company for a modification of this order, the rail-
road company complied with the same.

On the 12th of May, 1891, the railroad company brought
its application to the railroad commissioners, alleging that it
had constructed said new highway in a good and substantial
manner, and to the acceptance of the town of Cheshire, but
that the town of Meriden unjustly refused to accept the
same, and that it was unable to agree with the selectmen of
Meriden as to its acceptance, and asking the railroad commis-
sioners to inspect the road, and, on finding it properly con-
structed, to direct it to be opened and the existing crossing
at Hough’s Mills to be closed as a highway. The towns of
Meriden and Cheshire were made parties to this proceeding-

The town of Meriden objected, at the hearing, to the ac-
ceptance of the new highway, mainly upon the ground that
the retaining walls and a culvert were not properly con-
structed. The railroad commissioners, on July 2d, 1891,
found that while there was a question as to the sufficiency
of said wall, it would be unreasonable to require it to be re-
built at that time; that the location of the Hough's Mill
Road had been changed in accordance with their order of
June 25th, 1889, and that the new highway had been con-
sf:rucbed and finished to the satisfaction of the board; and
dlrec}:ed it to be forthwith opened to public travel, and the
crossing at Hough’s Mills to be thereupon closed. The
crossing at Hough’s Mills was thereupon closed, and the new
highway was opened and used as a public highway until
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about the year 1898, when that part of the same situated in
the town of Meriden became dangerously defective and out of
repair, and was closed to travel by the selectmen of Meriden.

On the 1st of August, 1901—after the commencement of
the proceedings by citizens of the town of Cheshire to com-
pel said road to be repaired, from the decision in which pro-
ceeding the present action is an appeal, and before the hear-
ing upon said proceeding —the selectmen of Meriden, by a
writing signed by them, resolved that so much of said new
highway ag lay within the town of Meriden be, and that the
Same was thereby, discontinued ; and on the 2d of October,
1901, the town of Meriden, at a duly called meeting, voted
“that the doings of the selectmen " in closing such part of
the new highway “be approved.”

Whether we regard the order of the railroad commission-
ers of June 25th, 1889, directing a change of the location of
the Hough's Mill Road, so that it should connect with the
River Road and the Cheshire Road by the new highway de-
lineated on the map, and the order of July 2d, 1901, confirm-
ing that of June 25th, as made by virtue of the authority
conferred upon the railroad commissioners by General Stat-
utes, § 3705, or § 3713, or § 8714, the facts above stated fail
to show that the railroad commissioners exceeded their
Powers in directing the railroad company to construct the
New highway. Section 3489 (Rev. 1888), under which the
application of the railroad directors of May 17th, 1889, and
the order of June 25th, 1889, seem to have been made, ex-
Pressly empowers the railroad commissioners, for the pur-
Pose of removing a crossing at grade, of a highway and a
failroad, to determine « what alterations or removals shall
be made,” “in such crossing, its approaches, the method
of . crossing, the location of the highway or railroad.”
Equ&lly extensive powers, as to the elimination of such
gl‘ade-crossings, are conferred upon the railroad commission-
ers, although by different language, by the other two sections
referred to,

But it is said that the railroad commissioners have laid
0ut 8 pew highway, and that they have no authority to do

VoL. Lxxvi—5
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so under these statutes, and that their power is limited to
the alteration of an existing highway or of its location, and
that such power does not include the right * to determine
whether a new highway shall exist, and that public con-
venience and necessity demand its existence”; and as sup-
porting this contention, we are referred to the case of
Fairfield's Appeal, 57 Conn. 167, 171, and to the following
language of this court in the case of State’s Attorney v.
Branford, 59 id. 402, 407: “ Tt cannot be claimed that the
commissioners have authority under the statute above re-
cited (Public Acts, 1884, Chap. 100, § 1), or by any other
statute, to lay out any new highway as an independent mat-
ter. Theyhave no such power. They cannot interfere with
the general powers of towns and selectmen to lay out all the
needed new highways within their town limits.” But the new
highway in question was not laid out “as an independent
matter.” While in one sense it was a new road, it was in
fact laid out as a substitute, in connection with parts of the
River Road and the Cheshire Road, for, and as serving with
said portions of said two roads, the purposes of that part of
the Hougl’s Mill Road which was discontinued in order to
remove a railroad crossing. It was manifestly laid out as a
hecessary and proper way of accommodating that public
travel which had before been over the Hougl’s Mill eross-
ing, by rendering the River Road and Cheshire Road cross-
Ings available for such travel. Both of the cases just cited
bold that the railroad commissioners are empowered by stat-
u'te to construct short portions of new highways as altera-
tions of discontinued ways. This court said in Cullen v. New
York, N. H. 4 H. R. Co., 66 Conn. 211, 222 : « Tt has always
been the poliey of the State to allow railroad companies, with
the approval of the railroad commissioners, to lay out and
construct their roads in the best possible line, and if neces-
sary for this purpose to change the course of existing high-
ways. . . . Such a change may result in the discontinuance
of a part of g highWay and the substitution of a new sec-

tion of road, or the diversion of travel upon another exist-
ing highway,”
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The length of the new highway in question does not, nec-
essarily and as a matter of law, render the order of the com-
missioners directing its construction invalid. The amount
of new highway Decessary to be constructed in altering or
changing the location of existing ways, in order to remove
or avoid railroad crossings, must necessarily depend to a
great extent upon the circumstances of each particular
case, and is left to the reasonable judgment of the railroad
commissioners, reviewable upon appeal to the Superior Court.
Bristol v. New England R. (0., 70 Conn. 805, 319; Suffield
V. New Haven 4 N. Co., 53 id. 867, 870 ; Waterbury v. Hart-
Jord, P. £ F. R. (0., 97 id. 146, 155.

With reference to the powers conferred upon railroad
commissioners by § 8718, we said in Cullen v. New York, N.
H ¢ H R (o, 66 Conn. 223: « Their authority some-
times trenches upon what would otherwise be within the
exclusive jurisdiction of some particular municipality, and
Wwherever it does, the latter must give way, for so only could
any general policy of administration be carried out. . . . As
highways must give place to railroads where both cannot
occupy the same ground, so municipal control and manage-
ent of highways must yield, at times, to State control and
Management, when safety of railway operation is in ques-
tion.”

The new highway was laid out and constructed by the
railroad company under an order of the railroad commis-
sioners, and not merely by the consent of the towns. The
writing of June 25th, 1889, signed by the railroad commis-
8ioners, authorizing and empowering the railroad company
% close Hough's Mill Road and to change its location, so
that by the new highway it should be made to connect with
the River and Cheshire roads, was a judgment of the rail-
road commissioners upon the matters alleged in the peti-
tion of the railroad directors, and was a determination by
them, under the statutes, after a hearing and “on consid-
°ration,” of precisely what alterations should be made in
the discontinuance of old highways and in the substitution
therefor of new ones, in order to remove the Hough’s Mill
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crossing. The fact that the entire decision rendered by the
railroad commissioners was “ with the approval and consent
of the selectmen of both of said towns,” does not render it
any the less the order of the commissioners. New Haven S.
8. M. Co.v. New Haven, T2 Conn. 276, 283 ; see also form of
order in Cullen v. New York, N. H ¢ H. R. (o., 66 Conn.
213 ; nor does it make the laying out of the new highway
any more the act of the towns, than it does the closing of
the Hough’s Mill Road on the removal of the grade-crossing.
If anything further is required to show that the new high-
way has become the substituted highway, by direction of the
railroad commissioners, it is found in the language of their
order of July 2d, 1891, in which they say : *“ We therefore
direct it (the new highway) to be forthwith opened to pub-
lic travel, and that the crossing at Hough's Mills be there-
upon closed.”

The act of the railroad commissioners in changing the lo-
cation of a portion of the Hough’s Mill Road so that that
road should connect with the River and the Cheshire roads,
by the new highway, was the act of the State, and the select-
men of Meriden had no power, under § 2056, to discontinue
the portion of said highway within that town.

The railroad commissioners, in discontinuing certain high-
ways and in substituting others therefor, in the removal of
g‘“"-de'f’r(’“iﬂgﬂ, under the general statutes referred to, like
commissioners appointed by a special act of the legislature to
remove particular grade-crossings, act by the supreme power
of the State, and as the instrumentalities of the State itself.
New York 4 N.E. R. Cus Appeal, 62 Conn. 527, 535.

‘Th_e taking of the land for the new highway is an appro-
priation of the same by the State, for the purposes of a high-
way, necessary for the abolition of a public nuisance, and is
an exercise of the paramount authority of the State through
the agency of the railroad commissioners. Bristol v. New
England R. (b., 70 Conn. 815, 317. Provision is made in
:il;i;:tutes for the payment of damages resulting from such

By the statutes referred to, and others of a similar charae-
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ter, the State has established a tribunal to determine when
and in what manner grade-crossings shall be removed.
Westbrook's Appeal, 5T Conn. 95, 101. “ Whether or not pub-
lic safety requires any change of a highway at a grade-
crossing, to the end that such crossing may be removed, is a
question that the legislature has entrusted solely to the rail-
road commissioners as an original one, and to the Superior
Court only by an appeal from their doings. . . : No appeal
having been taken from the decision of the commissioners,
that question was res adjudicata.”  State’s Attorney v. Bran-
ford, 59 Conn. 402, 411. This language is equally applica-
ble to the decision of such tribunal as to what changes, if
any, are to be made at such a grade-crossing.

In Waterbury v. Hartford, P. § F. R. Co., 27 Conn. 146,
154, the defendant had occupied about a mile of a public
highway through a deep gorge, and with the approval of the
commissioners of the railroad had substituted therefor another
highway. Upon an application by the plaintiff town for a
mandamus to compel a restoration of the road taken, or the
construction of another highway in place of that thus sub-
stituted, this court, in denying the application, said : “ The
mile of the old highway taken became, as is agreed, a part
of the established railroad track; and this was done by the
legislature itself ; for it was done by the commissioners who
Tepresented the legislature. . . . What was done was author-
zed by the charter, and directed under it by the agents of
the government as necessary for the public safety, and when
executed was obligatory and irrevocable save by the govern-
ment itself.” Asg to whether there should be a highway or a
Tailroad through the gorge, the court said: * The legislature
bave decided the question by their commissioners.”

A highway laid out by “special delegated authority of the
legislature * is lajd out by the General Assembly, within the
Meaning of the exception in § 2056. In Simmons v. Eastford,
30 Conn. 286, 289, it was held that a highway laid out by a
turnpike company, under authority from the legislature, was
laid out by the General Assembly, and that the portion.of
such highway within the limits of the defendant town, which
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by an agreement with the turnpike company, confirmed by
the General Assembly, had been assumed by the town asa
public highway, could not be discontinued by the selectmen
of said town, under §2056. As was said in that case, such
limitation of the powers of the selectmen under this statute
“is necessary to prevent a conflict of action between the se-
lectmen and the General Assembly or the courts.” It is
necessary, in the present case, to prevent such a conflict be-
tween the selectmen and the railroad commissioners in the
important work of the removal of grade-crossings. )

Conceding for the purposes of this case that the new high-
way was not laid out by a “court,” within the meaning of
that word in said section, it was laid out by the General
Assembly, and no part of it, therefore, was discontinued by
the action of the selectmen of Meriden and the vote of the
town approving such action.

Section 2078 provides a method for the discontinuance of
highways which cannot be discontinued by selectmen under
§ 2056.

Judgment is advised for the defendants (appellees).

Costs will be taxed in this court in favor of the defend-
ants.

In this opinion the other judges concurred.

SARAH B. BaSsErT s, TrE City OF NEW HAVEN.
SAME vs. SaME.

Third Judielal District, Now Haven, June Term, 1908.

TorrANGE, C. J., BaLpwrx, HAMRRSLEY, HALL and PBENTICE, J6.

An assessment of sewer benefits u
a uniform sum per front foot
Such a method ought not to
withont discrimination; but ¢
the accruing benefits can be a
mined by this rule as
is applied because,

pon the abutting property-owners at
is not necessarily illegal or unjust.
be adopted arbitrarily nor BPPIfed
ases not infrequently exist in which
8 accurately and satisfactorily deter-
byany other. If the front-foot rule, so-called,
in the judgment and discretlon of the sssessing
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authority, it will work substantial justice to all interests concerned,
and the results reached under its application are in fact propor-
tional and just, the abutting landowners have no cause of com-
plaint,

About 1871 the defendant planned a general sewer system, estimated the
probable cost of its construction, including main sewers, branches
and outlets, and, upon the supposition that two thirds of this
would be paid by abutting owners, divided that portion of the cost
by the total frontage, obtaining $1.76 per front foot as a result.
Since that time it has been the practice of the proper imunicipal
authority, after hearing the parties interested and inspecting the
premises, to accept and adopt these figures and lay the assessment
accordingly, except in instances where from the character or situa-
tion of the property, or the nature of its use, the owners were not,
in its judgment, benefited to so great an extent; and in such in-
stances to exercise its judgment in determining the amount of the
assessment. In the present case this practice was followed, and
the figures as originally made were adopted by the assessing body.
Held that there was nothing arbitrary or illegal in the method or
manner of making the assessment appealed from, and inasmuch as
the Superior Court had found that these respective amounts were
in fact proportional and just, the assessments weré properly
confirmed,

The defendant’s charter provides {12 Special Laws, p. 1160, § 185) that-

in estimating special benefits for the construction of a particular
sewer, the cost of the main or trunk sewer, into or through which
‘the particular sewer empties or is discharged, may be considered;
but that the whole amount assessed as benefits shall in no case
exceed the cost of the work or improvement (12 Special Laws,
P- 1130, § 85). Held that under these provisions the aggregate
amount agsessed as benefits for a particular sewer might, in certain
instances, exceed its cost.

The plaintift contended that the assessments in question were in reality
made by the board of compensation, and not by the court of
common council as required by the city charter (12 Special Laws,
P.1150, §135). Held that this assumption was negatived by the find-
ing, inasmuch as the common council’s adoption of the report of
the board of compensation was in itself a sufficient exercise of the
council’s own judgment and discretion in the premises.

Argued June 3d—decided July 24th, 1903.

APPLICATIONS for relief from sewer assessments, brought
to the Superior Court in New Haven County; facts found
8nd judgments rendered confirming the assessment in (_each
case (Case, J.), and appeals for alleged errors in the rulings
of the court. No error.
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Jokn K. Beach, with whom was Jokn W. Bristol, for the
appellant (plaintiff).

Leonard M. Daggett, for the appeliee (defendant).

PRrENTICE, J. These two cases were tried below and
argued before us together. As they involve substantially
the same state of facts and the same questions of law, save
in one ntinor particular, they may now be considered by us
in a like manner.

In April, 1897, the court of common council of the defend-
ant city, after compliance with the necessary preliminary
action, awarded a contract for the construction of a sewer
extending through Shelton Avenue and Ivy and Newhall
streets, and connecting at the corner of Newhall and Divi-
sion streets with a sewer already built, through which, and
other laterals and mains, service to the outlet, two miles
distant from Newhall Street, was obtained. The construc-
tion having been completed prior to May 31st, 1898, the
assessment of benefits therefor was referred to the bureau of
compensation. This board, after due notice and hearing,
made its report. This report took the form of three reports,
in which the assessments made against the abutting land-
owners upon the three streets through which the sewer
extended were separated, each report dealing only with the
assessments made against the landowners upon a single
street. The applicant, being a landowner upon Shelton Ave-
nue and Ivy Street, had assessments made against her in the
reports involving those portions of the sewer. These reports
were afterwards accepted by the court of common council,
whereupon the applicant began these proceedings, praying
that the several assessments made against her be annulled.
The first case in the order of the docket grows out of the
Ivy Street assessment; the second out of the Shelton Avenue
assessment.

The total costof the sewer was $16,288.81. The assess-
ments along Shelton Avenue amounted to $5,733.36 ; along
Ivy Street to $2,854.62; and along Newhall Street to
$3,271.67; the total amount being $11,859.65.
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By an apportionment, made at the time of the trial of the
appeals in the Superior Court, of the cost of the sewer, which
was an entire gross sum and so carried upon the books of the
director of public works, it appeared that the cost of the
Shelton Avenue portion of the sewer was $5,623.79.

All the assessments along the entire length of the sewer
were made at the uniform rate of $1.75 per front foot, except
that & T5-foot allowance was made upon one side of corner
lots. At the corner of Shelton Avenue and Ivy Street this
allowance was made on the Ivy Street side.

“About the year 1871, a general sewerage system was
planned for the city of New Haven, in accordance with which
plan the sewers in said city have since been constructed. At
that time an estimate was made of the probable cost of the
sewer system so planned, including main sewers, outlets,
and lateral, or branch sewers, and such total estimated cost
was divided into three equal parts. Upon the supposition
that one of such third parts would be met by the city from
general taxation, and that the other two thirds would be paid
by the owners of property adjoining the streets in which such
Sewers might be constructed, the two thirds of such total
estimated cost was divided by the total frontage of land in
the city upon the streets in which sewers might be con-
structed, and the result thus obtained was approximately
8L75 per front foot. Said computation was made by the
¢ity engineer and by those by whom said general plan was
devised, and said result, namely, $1.75 per front foot, was
8dopted by them as a guiding basis upon which assessments
for sewers wight be figured, in the expectation that, if the
Assessments were so figured, it would result in the city pay-
ng a third of the total cost of the sewerage system, the
Property-owners on one side of the street paying a third, and
the owners on the other side a third.

“Since said plan was devised, and said computation made,
it has been the practice for the department of public works,
thmﬂgh the city engineer, to furnish to the board, or bureau
of ‘ompensation, when about to make an assessment of bfan-
efita for o sewer, a map of the street, or streets, upon which
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such sewer, or sewers, have been constructed, showing the
names of those owning property on each side of such street
or streets, and their respective frontages, and also showing
in figures upon each of such lots what the amount of the
assessment would be if it should be laid at the rate of $1.75
per front foot.”

It has been the practice of the members of said burean,
* after hearing the parties interested, and after an inspection
of the premises, to accept and adopt the computation so made
by the city engineer, and lay the assessments accordingly, ex-
cept in particular mstances where, by reason of the situation
of property, irregularity of dimensions, character of the prop-
erty, or of its use, or other circumstances, the owners of such
property were not, in the judgment of the bureau, benefited
by the construction of a sewer as much as $1.75 per front
foot, or to so great an extent as were the owners of property
not presenting such unusual features. In such particular
instances, it was the practice of the board to exercise its
judgment in determining to what extent the owners of such
property should be assessed.”

This practice was followed in the making of the assess-
ments in question, and the figures entered by the city en-
gineer upon his map of the work as the result of his
computations at the rate of $1.75 per front foot were, with-
out change, adopted by the bureau of compensation as the
assessments against the property-owners.

The applicant’s property against which the assessments
were laid is outlying, undeveloped property, and on the
market for sale.

The appeals assign, as reasons therefor, the overruling of
certain claims that the assessments in question were illegal
and unauthorized, for substantially the following reasons:
(1) that they were not laid in accordance with the city
charter ; (2) that they were not laid with reference to spe-
cial benefits received ; (3) that they were not proportional
or reasonable parts of the expense of the work ; (4) that the
authority laying them did not assess upon the applicant and
the other landowners a proportional and reasonable part of
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the expense of construction, and did not estimate the partic-
ular amount of such expense to be paid by them; (5) that
the assessments were calculated as a proportional part of the
estimated cost of the entire city sewer system, constructed
and to be constructed ; (6) that the assessments were not
fixed with reference to the cost of the sewer in the street in
question, but with reference to the total estimated cost of
the whole city system ; and (7) that the rule of assessment
adopted was one of uniform assessment per front foot
throughout the city.

These reasons relate in part to the mamner of assessment,
and in part to the results arrived at. In so far as they relate
to the results, the finding effectually negatives them. It is
digtinetly found that the sewer in each street in fact benefited
the land assessed to the amount of the assessment, and more ;
that the total amount assessed upon the owners of property
upon the three streets was a proportional and reasonable
part of the cost of construction of the sewer, and the total
Sum assessed upon the property-owners by each of the three
reports likewise a proportional and reasonable part of the
expense of said construction, and that the particular amount
of such expense so estimated to be paid by the complainant
upon such assessment was a reasonable and proportional
Part of the expense of the construction of said sewer. This
finding conclusively disposes of any claim based upon a dis-
Proportionate and excessive assessment.

The results having thus been found to be correct ones, we
have only to consider the objections urged as to the methods
by which they were reached. These latter objections, as
they are stated, naturally fall into two general groups, to wit :
those which urge that the assessments were not made with
reference to special benefits, and those which insist that they
Were not laid solely with regard to the particular public work
0 question. The charter provides that, in estimating the
Ieasonable part of the expense of any sewer for the purposes
of assessment, the cost of constructing any main or trunk
Seéwer into and through which such other sewer is discharged
may be taken into consideration. Save as the assessing
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authority may have acted under this grant of power, the ob-
jections of the second form do not, in the present case, differ
in principle from those of the first, and call for no separate
discussion. Broadly stated, all the applicant’s objections to
the method of assessment resolve themselves into a single
general objection, to the effect that the assessments in ques-
tion were laid by the application of a front-foot rule deter-
mined upon and adopted arbitrarily and upon the basis of
an entire city sewernge system, and not laid, as the charter
clearly requires, upon the basis of special benefits received
from the public wopk in question.

The fallacy of the argument in support of this contention
exists in the assumptions of fact that are made. We look
through the record in vain for support for the assumed propo-
sition that the assessments were not in fact made with a sole
regard for the special benefits deemed by the assessing author-
ity to have accrued from the construction of the line of sewer
which was the occasion of the assessment. A front-foot as-
sessment was indeed made, but such assessments are not by
any means necessarily inconsistent with an application of the
special benefit rule. Common knowledge proves that not in-
frequently the front-foot rule furnishes as fair an expression
of the proportionate benefits received as any other process.
It is true that the bureau of compensation used as “a guiding
basis ”” for their action a scheme long since worked out by
others, and a schedule mathematically prepared aecording to
such scheme. But it by no means appears that this scheme
and schedule were adopted and applied arbitrarily, and with-
out a preliminary finding that the special benefits would be
fairly and justly apportioned in the situation in hand by their
application. Tt is true, also, that this scheme was originally
f?rmulated with a regard for the entire proposed system of
City sewerage and its estimated cost. That fact, however,
ha:s no significance, save as a tribute to the foresight of the
originators of the scheme, if it appears that the results worked
out by them, taking a broad view of the whole city situation,
in f.act accomplished in this particular instance what it was
designed to accomplish, and did in fact represent a correct
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assessment of the cost of this particular line of sewer based
upon special benefits. The adoption and application, in the
laying of nssessments, of a rule of any sort and from what-
ever source derived, is not in violation of a requirement that
they be laid with regard to special benefits, if that rule is, in
the discretion and judgment of the assessing authority, chosen
for the reason that it leads to the required result. The su-
preme requisite of an assessment proportioned to special
benefits is, in the absence of specific legislative directions,
the exercise of judgment and diseretion by the assessing
authority in the choice of means or otkerwise, to the end
that the required results may be reached. Given such re-
sults and such an exercise of judgment and discretion in
reaching them, no assessment can be successfully assailed
upon the ground that it is not made upon the basis of special
benefits.

The findings of fact in these cases plainly disclose that
whatever rule was adopted was not adopted as an arbitrary
one, or as one which the bureau of compensation was bound
to apply, but as one which appealed to the judgment of its
members as one fairly leading, as it did in fact, to the results
to be secured, to wit: an assessment of a proportional and
Teasonable part of the expense of the public work in hand,
upon the basis of special benefits. The parties interested
were heard, the premises inspected, and neither the frontage
method nor the $1.75 rate adopted until it appeared, as the
result of such hearing and examination, that their adoption
would lead to the required result. The finding with regard
to the method pursued by the bureau of compensation clearly
Degatives any other assumption.

A few incidental questions demand a passing considera-
tion. We have treated the court's finding as to the results
of the assessments made as stating the fact. The applicant,
however, takes issue with this portion of the finding, and
contends that as a matter of law it cannot be true that the
assessments laid embodied a distribution of a reasonable and
Proportional share of the expense of the construction of the
Sower in question upon the property-owners specially bene-
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fited thereby, and made upon the basis of the special benefits
accruing to each, and urges that necessarily, and as a matter
of law, the ussessments as made and upon the basis adopted
must have produced and did produce disproportionate results,
and results excessive as to the applicant.

It is quite clear that so sweeping a general statement can-
not be justified. The court bas found nothing which could
not readily be true.

The applicant’s brief objects to the assessments, for the
reason that they were actually laid by the buresu of com-
pensation, after reference to it by the court of common
council, and not by the original and independent action
of said court. The finding negatives such an assumption.
It is found that the court of common council passed upen
and adopted the report which the bureau of compensation
made to it. In so doing it exercised its judgment and dis-
cretion and the assessments made became its assessments.

The assessment made against the applicant’s land front-
ing on Shelton Avenue is particularly objected to as being in
violation of that provision of the city charter which directs
that the whole amount of assessments for benefits, by reason
of any work or improvement, shall in no case exceed the cost
thereof. 12 Special Laws, p. 1139, § 85. It appears that
the total assessments along said avenue, which were sep-
arated into an independent report, amounted to $5,783.36,
while the computed cost of that portion of the entire line
of sewer was $5,623.79.

This contention is beset with two difficulties. In the
ﬁrs.t place the charter provides, as we have seen, that in
estimating the reasonable part of the expense of any sewer
for'the purposes of assessment * the cost of constructing any
main or trunk sewer, into or through which such othersewer
i discharged, may be taken into consideration.” 12 Special
Laws, p. 1150, § 135. In the present case the newly-con-
structed sewer sought the harbor through two miles of
other sewers, some of which cost as high as $38 per foot
to construct. In the second place thére remain the facts
that' the newly.constructed sewer was one not limited to
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Shelton Avenue, and that the cost of the entire sewer ex-
ceeded by several thousand dollars the assessments made on
itsaccount. Asitis unnecessary to accumulate justifications
for the assessment, there is no need to follow the applicant’s
nicely critical argument, which seeks to give significance to
the separation of assessment reports, which for some reason
was resorted to.
There is no error.

In this opinion the other judges concurred.

TEE EMPIRE TRANSPORTATION COMPANY vs. FrANK
P. Joaxnson.

Third Judicial District, New Haven, June Term, 1903.
TORBANCE, C.J, Barpwix, HAMERSLEY, HALL and PRENTICE, J8.

It is error to award damages for a threatened injury only, in the ab-
8ence of any act of omission or commission.

A threatened but groundless action of replevin will not be enjoined, if
it is apparent from the allegations of the complaint that the antic-
ipated injury, if committed, can be measured and redressed in the
replevin action itself, or in an action on the replevin bond.

A mere allegation that the loss or injury will be irreparable, if an in-
junction is not granted, is not enough: facts must be stated show-
ing that such apprehension is well founded.

The owner of freight barges, who is wrongfully deprived of their use
for a time in his transportation business, can ordinarily charter or
hire otliers to take their place, and thus fulfil his contracts. Under
such circumstances his injury is not, and in the nature of things
cannot be, so subtle or extraordinary as to be incapable of measure-
ment and redress in an action at law for damages.

Argued June 8d—decided July 24th, 1908.

ACTION to restrain the defendant from replevying certain
coal barges, brought to and tried by the Court of Common
Pleas in New Haven County (Hubbard, J.), upon a demur-
Ter to the complaint ; demurrer overruled and judgment for
Plaintiff, from which the defendant appealed. Error, judg-
ment set aside and cause remanded. .
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James H. Webb and John Wurts, for the appellant (de-
fendant).

Prentice W. Chase, for the appeliee (plaintiff).

PRENTICE, J. The complaint prays for damages and an
injunction restraining the defendant from instituting re-
plevin proceedings to recover the possession of certain coal
barges. The defendant demurred to the complaint, which
demurrer the court overruled. The defendant thereafter
refusing to answer over, judgment was rendered in favor of
the plaintiff to recover §1 damages, and for a permanent in-
junction as prayed for.

There are two reasons of appeal, to wit: (1) that the
court erred in overruling said demurrer, and (2) that the
court erred in rendering a judgment for damages.

The second claim of error is clearly well founded. The
complaint seeks to restrain a threatened act. No act is al-
leged to have been committed or duty omitted, and no dam-
age caused. There was no foundation, therefore, for a
judgment in damages. Foot v. Edwards, 8 Blatch. (U.S.)
818; Wildman v. Wildman, 70 Conn. 700.

There remains to be considered the propriety of the action
of the court in overruling the demurrer. In so far as the
demurrer related to the prayer for damages, no further com-
ment is necessary. In so far as it challenged the plaintiff's
right to equitable relief by way of injunction, something
further needs to be said. .

The complaint, dated March 20th, 1903, alleges that th
deffendant was threatening to institute replevin proceedings
against the plaintiff to obtain possession of five coal barges,
two of them lying upon the bottom of New Haven harbor
nea.r.to the plaintiff’s dock, and three being in the pla.intiff’s
service, and all claimed to have been purchased by the former
of the _latter, but never delivered. The allegations of the
first eight paragraphs of the complaint which, and which
a'lene,. deal with this aspect of the case, under the admis-
sions involved in the demurrer, demonstrate that the present
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defendant must have inevitably failed in any attempt to re-
plevy the barges in question. The sufficiency of the plain-
tiff’s legal defense thereto is apparent.

Thus far the complaint discloses that the defendant was
threatening to begin a baseless replevin action to recover the
barges. The balance of the complaint is confined to a state-
mment of the damage which would result to the plaintiff in its
business if the replevy was made. The resort to equitable
intervention is sought to be justified upon the ground of the
extent and nature of this prospective damage. It is not sug-
gested that the defendant, in the course of action he was
threatening to pursue, was actuated by malice, wantonness,
or bad faith. There is no allegation that in the progress of
the Proceedings at law the plaintiff would be deprived of the
benefit of any claim or defense of purely equitable cogni-
zance. It is not claimed that the barges were in any sense
unique, or possessed of any peculiar or extraordinary value
either in themselyes or to the plaintiff. The plaintiff rests
his right to the equitable relief prayed for, upon the sole
ground that his loss of the use of the three barges above
Water, which would result from their replevy, would entail
upon him pecuniary injury of such a character and magni-
tude that the defendant, ought not, in equity and good
conscience, to be permitted to resort to the process at law
Prescribed by statute for the recovery of goods or chattels
by one who claims that they are wrongfully detained from him.

The allegations made in support of this contention are, in
substance, that the plaintiff is a corporation engaged in the
business of transportation on the waters of Long Island

ound and elsewhere ; that it daily uses in said business a
large number of coal barges, including the three in question ;
that prior to the date of the writ it had, “in calculating the
Becessity of itg carrying capacity, considered as available the
three said coq) barges, and had entered into various under-
takings wherein said barges were essential to the carrying
8 of its business » ;' that the period of time during which
8aid threateneq replevin action would be pending would be

€ Most active period of the year in the plaintiff’s business,
Vor. Lxxvi—g
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and that if said writ of replevin issued the plaintiff would be
deprived of the use of said three barges, with the result that
it would thereby be irreparably damaged through its ina-
bility to transport the freight necessary to carry on its usual
business, its inability to supply the demands of patrons and
perform its contracts, with the attendant loss of earningsand
patronage, both temporary and permanent, and its subjection
to litigation.

The language in which these results are portrayed is some-
what strong, and the resulting injury is declared to be irrep-
arable. The mere allegation that irreparable injury would
ensue is, however, not sufficient, unless facts are stated
showing the apprehension to be well founded. Blaine v.
Brady, 64 Md. 873; Balfe v. Lammers, 109 Ind. 847;
Thompson v. Williams, 54 N. Car. 176; Watson v. Ferrell,
84 W. Va. 406 ; Branch Turnpike Co.v. Supervisorsof Yuba
Co., 18 Cal. 190.

Tbe facts stated, shorn of the color which is given to
them, resolve themselves into this : that the plaintiff, having
made business arrangements and contracts with a regard to
the carrying capacity of “a large number of coal barges,”
would be deprived of the use of three of this large number
if the defendant should carry out his purpose to replevy
them. There is no allegation that coal barges were not ob-
tainable in plenty in substitution for those replevied ; none
that the service which they were expected to perform could
not readily be procured to be performed by means of charter
parties or contracts of affreightmnent. In the absence of
such or similar allegatious, it cannot be presumed that coal
barges were 80 rare or so hard to gecure, and that barge
transportation was so out of the reach of the plaintiff,
thﬂ:t the payment of a reasonable compensation, either as
freight charges or demise rentals, would not have fully
supplied the lack of the three in question, and prevented
all _the dire consequences resulting from their replevy,
which are 80 glowingly pictured in the complaint. With-
out this presumption, it would appear from the complaint
that the only injury to the plaintifi that such replevy
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could portend, was one substuntially measured by the addi-
tional expense which might be incurred in the ways indi-
cated. Such injury could not in the nature of things be
either so extraordinary as not to be the subject of adequate
compensation in damages, or of such a nature as to elude
discovery or ascertainment, or be incapable of measurement
by becuniary standards. Nor would the means of redress and
satisfaction be wanting. The statutory provisions regulat-
ing proceedings in replevin furnished that, through the bond
Tequired to be given. The anticipated injury could not,
therefore, have been in any sense irreparable. Neither could
it have partaken in any other way of the peculiar nature of
Some injuries which, as being not susceptible of adequate
redress at law, courts of equity seek to prevent. Special
equitable features are entirely lacking. The situation dis-
closes nothing but the ordinary elements of business inter-
ference ang Pecuniary damage, which so commonly attend
the causes of litigation at law, and which courts of law are
intended to redress ang are capable of fully and completely
redressing. Of the circumstances of this case it might well be
8aid, as was wel] said in another cause, that if courts of equity
should interfere in such cases they would draw to themselves
the greater part of the litigation properly belonging to courts
of law.  Froness v. Flinn, 118 U. S. 385.

There is error, the judgmens is set aside, and the cause
remanded with directions that said demurrer be sustained.

In this opinion the other judges concurred.
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James J. GEARY vs. THE CiTYy oF NEW HAVEN.

Third Judicial District, New Haven, June Term, 1903.
TORRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Ja.

The plaintiff agreed with the defendant to build the substructure of &
bridge. The contract provided that ** the dimensions of piers and
abutments shall be as shown on the plans.” Upon one of these a
perpendicular line indicated the distance from high-water to the
bottom of the foundation of the west pier as *‘ twenty-six feet no
inches, plus or minus.” The plan also showed approximate esti-
mates of masonry. The contract stipulated that the west pier
should be founded onrock bottom, and farther, that the agreed
price of $14 per cubic yard should be full compensation for com-
pleting the work, also for * all loss or damage arising from . . .
any unforeseen obstructions or difficulties.’”” In the performance
of the work it was found necessary to dredge to the depth of thirty-
three feet nine inches for the foundation of the west pier, and the
committee found that the work below the twenty-six foot line was
worth fifty per cent. more than that above. The plaintiff claimed
to recover for all work below said line as extra work. Held :—

1. That the plans so referred to were correctly treated as a part of the
contract.

2. That the work below the twenty-six foot level was included by the
terms of the contract, and therefore the plaintiff was not entitled to
recover for it as extra work.

The proper way to correct errors in the admission or rejection of evi-
dence by a committee, is by filing in the trial court a written re-
monstrance to the acceptance of the report, distinctly stating the
alleged erroneous rulings as grounds of the remonstrance. The
errors, if any, may then be corrected, and the case recommitted for
further hearing or finding.

The statutes and rules concerning motions to the trial judge to correct
his finding, or applications to the Supreme Court to rectify an ap-
Ppeal, do notauthorize a motion to the trial court, or an application

to the Supreme Court, to add to a finding made by a committee or
suditor.

Argued June 4th-—decided July 24th, 1808.

ACTION to recover for extra work and labor in building
_the substructure of a bridge, brought to the Superior Court
in New Haven County and referred to a committee by whom
the facts were found and reported ; the plaintiff filed remon-
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sirances to the acceptance of the amended and supplemental
reports, which were overruled (Thayer, J.) and judgment
was rendered for the defendant, from which the plaintiff ap-
pealed. No error.

Hobart L. Hotchkiss, with whom was Harry W. Asher, for
the appellant (plaintiff).

William H. Ely and Richard J. Goodman, for the appellee
(defendant).

Harx, J. Tn May, 1896, the plaintiff entered into a writ-
ten agreement with the city and town of New Haven “ to
furnish all the hecessary materials and labor, and to construct
and erect in a substantial and workmanlike manner the sub-
Structure for a bridge on Grand Avenue, over the Quinnipiac
Tiver, . . . of the dimensions, in the manner, and under the
conditions > specified in said agreement, which was made a
Part of the complaint. By the contract the work was to
be completed on the 12th of October, 1896. It was in fact
completed on or about the 15th of September, 1897.

The plaintiff claims to be entitled to recover for extra labor
and materials, for damages sustained from delays caused by
the defendant, and for the use by the defendant of a tempo-
Tty bridge constructed by the plaintiff.

The total amount of the plaintiff’s bill of particulars, com-
Prising twelve items, is $45,423.21.

The defendant filed an answer denying that the plaintiff

performed any extra work, and that the delays were the
defendant’s fault, and alleging that the delays were caused
by the plaintiff’s own incompetency and inferior work. There-
upon the case was referred to a committee to hear the evi-
dence and Teport the facts to the court.

The committee reported specifically the facts established
by the evidence and relevant to the issues, and practically
found in favor of the defendant upon all the controverted
and material questions of fact relating to each item of the
bill of particulars, excepting as below stated regarding the
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first item ; and also fully set forth in his report the objections
and rulings upon all questions of evidence.

The plaintiff filed a remonstrance to the committee’s re-
port, which was overruled by the court. Thereupon he
claimed to be entitled to recover upon the report as accepted,
under the first item of his bill of particulars, the sum of
$1,029.

The overruling of this claim raises the principal question
presented by this appeal.

The following is the first item of the bill of particulars:

“To extra work done and materials furnished in the con-
struction of the west rest-pier as ordered by the city engineer,
said work consisting of additional masonry required in going
down from a depth of 26 feet below mean high-water, as the
original plan called for, to a depth of 83 feet, 9 inches, which
is the present foundation, $18,352.

“ This includes the dredging, and towing of material, and all
incidentals.

242 cubic yards of masonry (extra) . $5,082.00
2,600 cubic yards dredging, . . 5,200.00
Vessel, pumping, and divers, and recutting

of stone, &c. . . . . . 8,070.00

$18,352.00”

The bridge in question is a drawbridge. The pier upon
which the draw span rests is referred to as the center pier, and
the two upon which the ends of the draw rest—the westerly
one of which is called in the above item the * west rest pier,”
—are called the east and west piers.

It is the plaintiff’s contention that by the written contract
ar'ld plans he agreed to build said west pier to a depth below
high-water mark of twenty-six feet only, at the contract price
of $14 for each cubic yard of masonry ; that he was required
to construct it to a depth of thirty-three feet and nine inches
below high-water mark ; that the building of the pier below
the twenty-six foot, line was much more expensive per cubic
yard than the building of it above that line; and that under
the report of the committee he is ent; tled to recover the ex-
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tre expense, above §14 per cubic yard, for the building of
the pier below said twenty-six foot line.

The committes reports that it was found necessary to
dredge to the depth of thirty-three feet and nine inches for
the foundation of said west pier; that the construction of
the masonry below the twenty-six foot line was worth fifty
per cent. more than that above the line, and that the 147
cubic yards of masonry below that line was worth $21 per
cubic yard for construction, amounting, after deducting the
sum of $14 per cubic yard already paid the plaintiff for
the construction below the twenty-six foot line, to the sum
of $1,029.

The committee further finds that “there was no extra
work done or materials furnished in the construction of the
West rest-pier as ordered by the city engineer, as set forth
in item No. 1 (of bill of particulars), unless as a conclusion
of faw from the facts hereinbefore stated the work on the
west rest-pier below the 26 feet mentioned in the plans must
be held as extra work ; and if as a conclusion of law the
court holds that the plaintiff is entitled to extra compensation,
-« « the amount due is $1,029.”

Whether the plaintiff is entitled to recover forextra work
under this item becomes, therefore, a question of construction
of the written contract.

As sustaining his claim, that by the provisions of the con-
tract the work below the twenty-six foot line is extra, the
Plaintiff calls our attention, among other things, to this lan-
Buage of the coutract: under tbe head of Magonry: “The
dimensions of piers and abutments shall be as shown on the
Plans on file in the office of the city engineer;” and under
the head of General Provisions : “All work embraced in this
contract shall be built truly to the line and gradient through-
out in a first-class manner, and according to the plans and
directions furnished from time to time by the engineer.”

The plaintiff claims that it appears by the map, Ezhibit C,
one of the plans referred to by the above language, that at a
depth of twenty-six feet below high-water mark a rock found-
ation would be found upon which this west pier could be con-

s
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structed. With regard to this map, thus made a part of the
contract, the committee finds that the city engineer prepared a
map or plan, drawn to a scale, of the work to be done under
the contraet, which showed, among other things, *the sub-
structure of the new bridge to be constructed, und in that

" connection perpendicular lines measured from high-water
downwards. In that counection a perpendicular line in con-
nection with the center pier indicated forty feet, no inches,
from high-water to bottom of timber foundation, and a hori-
zontal line at the bottom, marked *Approximate depth of tim-
ber foundation if founded on rock.’” In counection with the
east rest-pier a perpendicular line indicated thirty-two feet, no
inches, plus or minus, from high-water to foundation, the
words plus or minus being indicated by a sign . .. In
conunection with the west rest-pier a perpendicular line in-
dicated twenty-six feet, no inches, plus or minus, from high-
water to bottom of foundation. The plan also showed ‘ap-
proximate estimates of masonry . . . in each of the three
piers.” It is found that this plan, Exkibit C, was referred
to in the advertisement for bids, and was examined by and
explained to the plaintiff,

As to the significance of the signs plus and minus after
the figures, as above stated, and of the statement that cer-
tain estimates and figures were approximate, the finding of
the comnittee is that * these signs and words are used by
engineers in drawing plans to inform those bidding for a job
that the figures are not exact, and show that the exact depth
at which a suitable foundation can be found cannot be given
by the engineer, but that they may vary;” und that *the
Plans as drawn did, in fact, indicate, in the ordinary, proper
way, that the figures on the plans were not exact, and con-
veyed that information.” '

Even the measurements, statements and signs upon this
map (Ezhibit ), considered apart from certain written pro-
visions of the contract pertinent to them, and especially
when .examined in connection with the above facts from the
committee’s report, fail, therefore, to show that the under-
taking of the plaintiff was to build the west pier but twenty-
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six feet below high-water mark. On the contrary, the per-
pendicular line at the side of the west pier, evidently de-
signed to extend from high-water mark to rock foundation,
the signs showing that the given measurements of- that line
were not intended to be exact, the statement that the given
depth of the rock foundation of the center pier and the given
estimates of the masonry of the three piers were approximate,
seem to indicate rather that the pier in question was to be
built either to a rock foundation—the depth of which below
high-water was uncertain—or to some other foundation, the
depth of which was uncertain.

But turning to the written contract we find it expressly
provides that the east, west, and center piers are to be
founded on rock bottomn, except that the center pier may be
founded on such hard gravel bottom, acceptable to the en-
gineer, as may be found before rock is encountered.

Again, with regard to the payment which the plaintiff
is to receive, the contract contains this provision : “ The said
party of the second part (the plaintiff) hereby agrees to re-
ceive the following price as full compensation for furnishing
all labor and materials in building and in all respects complet-
ing the aforesaid work in the manner and under the condi-
tions before specified ; also, all loss or damage arising out of
the nature of the work aforesaid, or from the action of the
elements, or from any unforeseen obstructions or difficulties
which may be encountered in the prosecution of the work,
and for well and faithfully completing the same, and the
whole thereof, in the manner hereinbefore specified, viz.:
-« . For each cubic yard of masonry in the pivot (center)
pier, the sum of fourteen dollars, ($14.00). . . For each
cubic yard of masonry in the new piers at each end of the
draw span (east and west piers), the suin of fourteen dollars,
'(314.00). (The charge of 14 per cubic yard of masonry
included the expense of excavation, etc., charged as sepa-
Tate items in the first item of the bill of particulars.)

The contract further provides that the engineer “shall
have the power also, with the consent of the joint commit-
tee (Committee on Bridges of the Board of Public Works of
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the city, and the selectmen of the town of New Haven), to
vary, extend, or diminish the quantity of the work during its
progress, without vitiating the contract.”

After dredging thirty-three feet and nine inches for the
west pier foundation, it was in fact, though with the consent
of the engineer, founded on other than rock bottom. While
the plaintiff excavated seven feet and nine inches below the
estimated depth for that pier, it is found that by reason of
having been required to dredge less than the estimated
depths for the east and center piers, the total depth of
dredging for the three piers, in excess of the estimated
depth, was one foot and eleven inches, and the excess of
the actual amount of masonry in the three piers, over the
estimated amount, was sixteen and sixty-four hundredths
cubic yards.

All these facts, showing that the written contract, of which
the map, Ezhibit C, was properly held to be a part, provides
for the building of the west pier to rock bottom ; that the
depth of such foundation was uncertain ; that the amount
of masonry was only estimated approximately upon the
plans ; that no different price was fixed for construction be-
low than for that above the estimated depth; and that the
contract price for construction, instead of being a gross sum
for a definite or estimated amount of masonry, was a certain
sum for each cubic yard,—furnish sufficient reasons for sus-
taining the decision of the trial court, that the work on the
west pier below the said twenty-six foot line was not extra
work for which the plaintiff was entitled to compensation
above the fixed contract price of $14 per cubic yard, and
that having been paid that price for the claimed extra work
he could not recover under the first itern of the bill of par-
ticulars.

The remaining items of the bill of particulars do not re-
quire discussion. The allegations of fact upon which they
are based have been conclusively decided by the committes
adversely to the plaintiff.

Ifumerous reasons of appeal are assigned, based upon the
action of the trial court in overruling the plaintiff’'s remon-
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strance to the committee’s report, and in denying certain
motions of the plaintiff concerning a correction of the rec-
ord. Generally, the grounds of the remonstrance were that
the committee had failed to specifically and properly report
the facts relevant to the issues and established by the evi-
dence, and to make various exhibits a part of his report, and
to properly state the objections and rulings upon evidence.

There appears to be no good reason for stating these
grounds in detail here. They were all properly overruled
by the trial court; many of them because the facts alleged
in the remonstrance were not proved, and others because the
alleged facts were insufficient. The court correctly ruled
that the committee had adopted the right method of report-
ing the facts and of stating his rulings upon questions of
evidence.

Another reason of appeal is that the trial court did not
sustain plaintiff’s exceptions to rulings upon questions of
evidence, taken upon the trial before the committee, and
did not reject the committee’s report on account of said rul-
ings.

It does not appear that the trial court was asked to de-
cide whether the rulings of the committee upon questions of
evidence were correct, or was asked to reject the report on
account of such rulings, or that the court did decide these
questions of evidence.

The proper way of correcting errors in the admission or
rejection of evidence, in a trial before a committee, is by a
written remonstrance to the acceptance of the committee’s
repott, filed in the trial court, where such errors, if there
are any, may be corrected, and the case may be recommitted
for a further hearing or finding ; and in such remonstrance
the claimed erroneous rulings should be distinctly stated as
grounds of remonstrance. Kennedy v. Seovil, 14 Conn. 61,
15 Maples v. Avery, 6 id. 20, 28 ; Redfield v. Davis, ibid.
439, 443,

In the remonstrance filed and decided by the trial court,
the plaintiff complains, not of the rulings of the committee
upon questions of evidence, but only of the manner in
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which the rulings were stated in the report. While, there-
fore, we are not called upon to review these rulings of the
committee, we deem it proper to say that we have examined
them, and that we are satisfied that they are correct, and
that they present no questions which require discussion
here.

The facts which the plaintiff, by his motion to the Supe-
rior Court, and his application to this court, asked to have
added to the finding of the committee, were of an evidential
character, and were not necessary to enable the plaintiff to
present, either to the Superior Court or this court, all proper
questions of law arising upon the committee’s report or upon
this appeal. The granting of such a motion or such an ap-
plication, to add to a finding made by a committee or auditor,
is not authorized by our statutes or rules concerning motions
to a trial judge to correct his finding, or applications to this
court to rectify an appeal.

There is no error.

In this opinion the other judges concurred.

THE STATE vs. FRANK NUSSENHOLTZ.

Third Judicial District, New Haven, June Term, 1008,
Tormaxcr, C. J., BALbwix, HAMERSLEY, HALL and PRENTICE, J8.

Evidence that a witness has been arrested is not admissible for the pur-
pose of attacking his character; especially if the witness-is the
accused, who has not put his character in issue by offering evidence
in respect to it.

The accused, testifying in his own behalf, was asked if he had been
arrested before; he answered, “I was arrested; I was not guilty.”
The court ordered the last four words to be stricken out. Held
tha't Fhe error in admitting the evidence, which was aggravated by
striking out the claim of innocence, entitled the defendant to a
new trial,

The word ** wilfully,” when used in the definition of  statutory crime,

:rdinarﬂy implies knowledge that the act Is forbidden, and there:
0ré an evil intent to violate the law.
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General Statutes, § 1348, makes it punishable to wilfully sell, or offer
to sell, the flesh of any calf which is less than four weeks old when
killed. Held that knowledge upon the part of the accused, that
the flesh sold by him was of the forbidden kind, was an essen-
tial element of the offense; and thatan instruction which anthor-
ized the jury to convict merely upon finding an actual sale of the
forbidden flesh, regardless of the seller’s knowledge or intent, was
reversible error.

Argued June 5th—decided July 24th, 1908.

INFORMATION for wilfully selling veal less than four weeks
old, brought by appeal of the accused to the Criminal Court
of Common Pleas in New Haven County and tried to the
jury before Hubbard, J.; verdict and judgment of guilty,
and appeal by the accused for alleged error in the rulings
and charge of the court. Error and new trial granted.

Jacob B. Ullman, for the appellant (the accused).

Bobert J. Woodruf, Prosecuting Attorney, for the appellee
(the State).

ToRRANGE, C. J. In this case we think that two of the
assignments of error are well taken, and entitle the defendant
toanew trial. One relates to certain rulings upon evidence,
and the other to a certain part of the charge to the jury.
The assignment relatin g to the rulings upon evidence is based
on these facts: The defendant became a witness in his own
behalf, and upon his cross-examination was asked if he had
ever before been arrested. To this question he objected, but
the court ordered him to answer it, and thereupon he did so,
saying, “ I was arrested ; I was not guilty.” The court, ap-
Parently of its own motion, then ordered the words “I was
Dot guilty ” to be stricken out, and the statement of arrest
to stand.

We think the trial court erred in this, and that the error
was harmfu] to the defendant. The question was apparently
Permitted ou the supposition that, if answered in the affirm-
ative, such answer would tend to prove such past misconduct
on the part of the defendant as would injuriously affect his
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character. On no other supposition was the question per
missible. But clearly such answer had, legitimately, no such
tendency. Arrests are frequently made upon groundless
charges ; and a mere charge of misconduct, such as may be
impliedly involved in the mere fact of arrest, ought not to be
used a8 the basis of an inference that the charge is true.
Both the question and any possible answer to it were, under
the circumstances, clearly irrelevant, and should have been
ruled out.

Moreover, the defendant was the accused as well as a wit-
ness, and although his character as witness was open to at-
tack in this case, his character as accused was not, inasmuch
88 he had offered no evidence of good character;and yet,
by the action of the trial court in this matter, the State was
allowed to attack the defendant’s character both as a witness
and as a man ; for the fact of arrest was in no way limited
to its effect upon his character as a witness, but was received
a8 affecting his character generally, and the jury were no-
where told that it could not be used to affect his character
a8 8 man. Under these circumstances we think that' the
t.a.ction of the court in admitting this evidence, coupled with
its order striking out the claim of innocence, entitles the
defendant to & new trial.

The other material error assigned relates to a certain part
of the charge. The statute upon which this case was brought
provides, among other things, that “every person who shall
wilfully sell, or offer to sell, . . . the flesh of any calf which
was lgss than four weeks old when killed,” shall be punished
by fine or imprisonment as therein provided. Public Acts
of 1901, Chap. 154 (General Statutes, §1346). The accused
was charged with selling the flesh of a calf in violation of
thxs' statute. In construing the statute the court charged
I:E;llu;);l?s follows : “The accused is charged here wit‘h wil-
selli}; ) ng. The court would advise you that by W}lf“lly
motivi ; aml:;anf dehb.erately selling; it is not & question ?f

3 80’8 motive does not enter into the account in
:'n oﬁense. where it ig simply necessary that the act of viola-
ion be wilful.” The court here seems to construe the stat-
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ute a8 if it did not contain the word “wilfully.” The jury
are, in effect, told that if the accused did in fact sell or offer
to sell flesh of the forbidden kind he whs guilty, even if he
in good faith and on sufficient grounds believed it was not
flesh of that kind ; in other words, that his knowledge that
the flesh was of the forbidden kind was not an element of the
statutory crime. This would undoubtedly be-the true con-
struction if the word “ wilfully ”” had been omitted, but we
think it is not the true construction of the statute as it now
reads. The case turns upon the question of intent, . With
what intent must a sale be made to make the seller guilty
under the statute? Is a mere intent to make the sale suf-
ficient, or must it be an intent to make the sale and also to
violate the law? A, knowingly having in his possession
flesh of the forbidden kind, sells it. Clearly his intent is two
fold: (1) to sell the flesh, (2) to sell it in violation of law.
B, having in his possession flesh of the forbidden kind, but
blamelessly, without knowledge that it is so, sells it. .Clearly
his intent is simply to sell and nothing more. A may be
said to have an evil intent, a guilty intent; B an innocent
intent, or at least not an evil intent. Unquestionably A
is guilty. Is Balso guilty? That is the controlling ques-
tion in this part of the case. It is quite true that guilty
knowledge, or evil or guilty intent, is, speaking gener-
ally, an essential element of crimes at common law; but
it is also true that in very many statutory crimes guilty
l‘mlW,Vledge or intent is not an essential element. “ Although
prima facie and as a general rule there must be a mind at
fault before there can be a crime, it is not an inflexible rule
and a statute may relate to such'a subject-matter and may
be 8o framed as to make an act criminal, whether there has
been any intention to break the law or otherwise to do
wrong or not.”  The Queen v. Tolson, L. R. 23 Q. B. Div.
168,172, The statutory crimes considered in the cases of
State v. Kinkead, 5T Conn. 173, and State v. Turner, 60 id.
222, are crimes of this latter sort. In the former the de-
fendant was prosecuted for allowing a minor to loiter on
Premises where the defendant kept intoxicating liguor for
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sale, and in the latter the defendant was prosecuted for en-
tering without permission, upon the enclosed land of an-
other for the purpose®of fishing; in both it was held that
guilty knowledge or guilty intent was not an essential ele-
ment of the crime; and there are very many cases of this
kind in the books. Tt is also true, however, that in quite a
number of statutory crimes guilty knowledge or guilty intent
is either expressly or by implication made an element of the
crime. An instance of this kind is found in the case of
Myers v. State, 1 Conn. 502, where the letting of a carriage
for hire on Sunday, from a belief that it was to be used in a
case of necessity or charity, when no such case existed, was
held to be no offense within the statute. It is for the leg-
islature to determine whether the legality or illegality of a
given act shall depend upon the knowledge or the ignorance
of the doer; and it thus becomes a question of construction
in such cases whether guilty knowledge or guilty intent con-
stitutes an element of the statutory crime.

In the statutory crimes considered in the Kinkead and 7ur-
ner cases, supra, neither the word * wilfully,” nor any word
of like import was used ; certain acts were forbidden, and
doing them was made punishable, whether the doer had or
had nét knowledge of the facts that made his act a violation
of law; but the statute here in question contains the word
“wilfully,” and its presence there means something and
cannot fairly be regarded as surplusage ; but if it means ** vol-
untarily,” only, it is mere surplusage, for that is already im-
plied in the words “shall sell.” The statute does not
merely say if any one ‘“shall sell” flesh of the forbidden
kind, he shall be punished ; it says if any one ‘“shall wil-
fully sell ” such flesh, he shall be punished. To * wilfully”
sell diseased meat ordinarily means to sell it with knowledge
of its condition ; and so, in the statute here in question, we
think the expression *shall wilfully sell” means to sell with
knowledge that the flesh is of the forbidden kind: a sale
made with guilty knowledge and therefore with an evil in-
tent to violate the law.

This is the sense ordinarily given to the words  wilful”
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or “wilfully,” in statutes creating a criminal offense, unless
it clearly appears that they were used in a different sense.
They are held to imply the doing of the forbidden act pur-
posely in violation of law. State v. Whitener, 98 N. Car.
590; State v. Smith, 52 Wis. 134; Commonwealth v. Knee-
land, 20 Pick. 206, 220; State v. Clark, 29 N. J. L. 96;
Folwell v. State, 49 id. 81; Ewvans v. United States, 153 U. S.
584; Felton v. United States, 96 id. 699, T02; Potter v.
United States, 155 id. 438. In this view of the law we
think the court below erred in its charge. The jury were
told, in effect, that guilty knowledge on the part of the de-
fendant was not an essential element of the statutory crime.

As the other questions raised on the appeal are not likely
to arise again upon a retrial, it is unnecessary to consider
them.

There is error and a new trial is granted.

In this opinion the other judges concurred.

THE STATE vs. MATTHEW McMAHON.

Third Judicial District, New Haven, June Term, 1803.
TOBBANOE, C.J., BALbwIy, HAMERSLEY, HALL and PRENTICE, JB.

A by-law of the city of Meriden, authorized by its charter, provided
that the owner, occupant, or person in charge of a building or lot
of land adjoining a sidewalk in said city, should cause the snow
falling on such walk to be removed, and the ice thereon to be cov-
ered with sand or other suitable substance, within six hours after
the same had fallen or formed, under penalty of a fine for neglect.
Held that the by-law was not void for uncertainty or vagueness,
and did not violate any constitutional right of the landowner or
¢ccupant,

In creating a municipal corporation it is within the constitutional power
of the legislature to define and enforce the duties of citizens to each
other and to the State, and therefore to impose upon landowners
fronting upon sidewalks the burden of keeping such walks free
from snow and ice and safe for public travel.

VoL. LxxvIi—T
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A law passed apparently for the purpose of deflning and enforcing the
duties of citizens may, however, be unconstitutional and void, be-
cause in reality it takes private property for public use without
compensation, or arbitrarily discriminates against certain citizens
in distributing a publio burden; but it will not be adjudged invalid
simply because the service required is unpaid, or is incident to cer-
tain employments or to the ownership of certain kinds of property.
By reason of the inherent conditions of citizeuship, every citizen is
bound to render some gratuitous service to the State; all that he
oan insist upon is that such service shall be reasonable in view of
the exigencies which requlre it.

The theory that all taxation must be equal and uniform is not a funda-
mental maxim of government limiting legislative power, unless
embodied in the Constitution. The Constitution of this State con-
tains no such provision, and therefore the burden imposed upon
certain landowners by the by-law in question—even if it can fairly
be regarded as a tax—is not unconstitutional merely because it
does not affect equally and alike every resident or property-owner
of the city.

Argued June 5th—decided July 24th, 1903.

CRIMINAL prosecution against an occupant of real estate
for neglect to remove snow from his sidewalk, in violation
of a city ordinance, brought by appeal of the accused to the
Criminal Court of Common Pleas in New Haven County and
reserved by that court, Cable, J., upon a demurrer to the
information, for the advice of this court. Judgment overrul-
tng demurrer advised.

Cornelius J. Danaher, for the accused.

Robert J. Woodruff, Prosecuting Attorney, for the State.

HaMersLEY, J. The common council of the city of Mer-
iden passed a by-law containing the following provisions:
“Sec. 7. Whenever the sidewalk fronting or adjoining any
lot of land in the city of Meriden shall be wholly or partially
covered with snow orice, it shall be the duty of the owner
or occupant of such building or lot of land, or persons having
charge thereof, to cause said sidewalk to be made safe and
convenient . . . by removing said snow or ice therefrom
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within six hours after the accumulation of the same thereon,
or, in the case of ice, by covering the same with sand or
other suitable substance, the same to be done within six hours
after the accumulation of said ice. . . . Sec. 8. Any person
failing or neglecting to comply with the provisions of the
foregoing section shall forfeit and pay a fine of $]0-bembhe,
treasurer of the city for the use of the city, and &2 ; ilare *
or neglect to comply with the provisions of said settioh Hé‘ll '
be a misdemeanor, and it shall be the duty of the cithkattor-
ney to prosecute any person so failing and neglecting to com-
ply therewith.”

The legislature authorized the common council of the city
of Meriden to enact by-laws “to compel the occupants, per-
8ous in charge, or the owners of lands or buildings, to re-
move snow and ice from the sidewalks and gutters in front
of such land or buildings, and to keep such sidewalks safe
for public travel,” and to impose fines for violation of such
by-laws ; and to prescribe the mode of enforcing the fines by- .

action of debt, or by prosecution as in case of misdemeston. -

8 Special Laws, p. 307; 12 id, p. 747. R

This is a prosecution by the city attorney for & violation. - -
of the bylaw above quoted. The defendant demurred.-to ~-
the information on two grounds only: because said bylaw
is vague and indefinite, and because it violates the Statd*
and Federal constitutions, and is therefore void. The case
i8 reserved for the advice of this court as to what judgment
should be rendered upon this demurrer.

The offense for which the defendant is prosecuted is not
described in the by-law in terms so vague and indefinite as
to render it for that reason invalid.

The other ground of demurrer presents this question:
Does the legislature in enacting a law which makes it the
duty of all inhabitants of a city—being owners, or agents of
owners, of land abutting on sidewalks within the city limits—
to aid in keeping those sidewalks safe for the common use,
by removing, or otherwise rendering harmless, accumulations
of snow and ice on the sidewalks in front of their respective
Premises, violate any constitutional provision? It is: trne,
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a8 claimed by the defendant, that this question in its pres-
ent forin is now presented to us for the first time. But we
think that the trend of our decisions, in cases involving
similar considerations, leads naturally if not necessarily to a
negative answer. State v. Wordin, 56 Conn. 216, 226 ; Le-
vick v. Norton, 51 id. 461, 469; Yale College v. New Haven,
5T id. 1-9; Lewis v. New Britain, 52 id. 568; Hartford v.
Talcott, 48 id. 525, 534.

We are referred to decisions in other States where such
legislation has been held void. Ottawa v. Spencer, 40 Il
211; Gridley v. Bloomington, 88 id. 554; State v. Jackman,
69 N. H. 318. The argument which leads to such a conclu-
sion would seem to be this: The State imposes upon cities
the duty of constructing and maintaining, in condition safe
for public travel, highways within their limits. It punishes
a neglect of this duty by appropriate penalties, including a
liability to pay dainages to a person injured by means of a
.-defect in a highway existing through such neglect. The re-

. {wr vas well as the construction of highways, is a public im-

" “pProvement, and contributions by individuals for that purpose,

|- !;hrough enforced labor or payment of money, is a tax. Such
- “tax mmy be collected from a limited taxing district includ-

ing.those only whose property is specially benefited by the

- public improvement, or from a taxing district including the

whole city; but in either case the tax must be laid upon a
principle of uniformity and equality. Sidewalks are a part
of the highway, and cannot be distinguished in respect to
their construction, maintenance and care, from the rest of
the highway. The general duty of maintaining highways in
a condition safe for public travel has been construed as in-
cluding the duty of removing or rendering harmless accumu-
lations of snow and ice upon sidewalks; therefore such re-
moval is a repair of a highway and a public improvement,
for which no individual can be taxed unless upon a principle
of uniformity and equality. Requiring each owner of land
abutting on « sidewalk to remove the snow and ice accumu-
lated on the walk in front of his premises is a violation of
this principle, whether the requirement be regarded as an
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assessment for special benefits or as a general tax. Even if
the requirement to remove snow and ice from a sidewalk
cannot be regarded as a tax, yet it is certainly a burden, and
a purely public burden cannot be laid upon a private indi-
vidual, except as authorized in cases to exercise the right of
eminent domain, or by virtue of proper proceedings to en-
force special assessments or special taxation. Chicago v.
O Brien, 111 111. 582, 537. As an exercise of the right of
eminent domain, the requirement takes private property for
public use without compensation; moreover, the require-
ment imposes a burden and creates a duty which does not
bear on all citizens alike, and violates the principle of im-
partial equality whicli pervades the Constitution. State v.
Jackman, 69 N. H. 818.

In deference to the high character and acknowledged au-
thority of the courts which have taken this view, we have
carefully considered these decisions, but we cannot accede to
all the assumptions on which the conclusion reached seems
to be founded. The constitutions of the States where this
view is taken contain provisions adopting as a fundamental
maxim some theory of uniformity and equality in taxation,
and purporting to limit the field of taxation by requiring all
laws imposing taxes to conform in respect to the subjects of
taxation, the modes of valuation, and stress of the tax, to
this theory of uniformity and equality. Our own Constitu-
tion contains no such provisions. On the contrary it dis-
tinetly secures the right of the people to tax themselves
through their representatives, and recoguizes the duty of
exercising the power of taxation wisely and only for the
public good, as a legislative duty for the performance of
which the General Assembly is responsible to its constituency,
and recognizes the power of considering the conditions of
yopulation or property, the theories and maxims of political
economy or moral philosophy which may affect taxation, and
of determining what, on the whole, is a wise and fair mode
of distributing the burden, as a legislative power which the
judicial department is by express provision forbidden to ex-
ercise.  Nor is the aphorism * taxation must be equal and
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uniform ”’ embodied as a fundamental maxim in the United
States Constitution, restricting the power of taxation vested
in Congress or the State legislatures. Such an aphorism,
whatever view may be taken of its meaning and practical
effect, is not a fundamental maxim of government, limiting
the legislative power, unless embodied in the State Consti-
tution. State v. Travelers Ins. Co., T3 Conn. 255, 262;
Travelers Ins. Co. v. Connecticut, 185 U. S. 864; Sharpless
v. Mayor, 21 Pa. St. 147, 161. Possibly this difference in
constitutional provisions may have influenced the view taken
as to the real nature of the legislation in question. In
several States, however, whose constitutions contained in
some form the maxim of uniformity and equality in taxation,
the courts have regarded legislation of this kind as not an
exercise of taxing power within the range of that maxim, but
simply as prescribing certain duties for all citizens in respect
to the preservation of public safety, reasonable in respect of
the burden imposed, and such as the State may prescribe
without violating the constitutional guaranties enacted for
the protection of personal liberty and rights of property from
arbitrary and discriminating legislation. Goddard, Peti-
tioner, 16 Pick. 504; Curthage v. Frederick, 122 N. Y. 268;
Reinken v. Fuehring, 130 Ind. 382.

The legislation is not exempt from the general guaranties
of the Constitution simply because it relates to those subjects
of legislation commonly classed under the indefinite though
convenient phrase of *police power.” The whole legisla-
tive power is committed to the General Assembly subject
to the restrictions contained in the Constitution, and no
manifestation of that power is exempt from these fundamen-
tal limitations. A law which takes private property for
public use without compensation is equally void, whether it
is classed as an exercise of educational power in building a
schoolhouse, or of police power in the destruction of property
dangerous to health. Clothing infected with disease may
be destroyed without compensation to its owner, not because
the law authorizing it is a police regulation and so exempt
from constitutional limitation, but because no right of prop-
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erty is invaded by such destruction. So a law defining the
duties of citizens to each other, or to the State, which gives
special privileges to one man or set of men, or arbitrarily
discriminates against certain citizens, is void, whether the
duties prescribed relate to police regulations or any other
subject. The law under discussion clearly belongs to this
class of legislation, namely : defining and enforcing the duties
citizens owe to each other and to the State. It is largely
for the purpose of securing such legislation that governments
are organized and legislative power is granted. The duties
of citizens, as defined by the legislature, may differ according
to status, occupation, or temporary relation, without involving
arbitrary partiality or discrimination. The duty of a bailee
to his bailor is made much more onerous by the fact that the
bailee is an innkeeper or common carrier. The duty of a
principal to answer for the acts of his agent is far more op-
pressive when the principal and agent stand in the relation
of master and servant. Throughout the whole range of
duties the legislature may properly, upon considerations of
public policy or general advantage, enlarge or limit the obli-
gations resting upon men engaged in certain employments or
standing to each other in certain relations. The same is true
of the duties or limitations attached to the ownership of land,
which the legislature may and does from time to time modify;
but a law for this purpose is clearly not void because it ap-
plies only to persons owning land. So there are many duties
& citizen owes the State which it is the province of the legis-
lature to define and enforce, although they may involve
some limitation of freedom of action and the expenditure of
some time or effort. Such duties must depend largely upon
conditions and circumstances that change. Illustrations of
this are given by Chief Justice Shaw in Goddard, Petitioner,
16 Pick. 504, and others will readily suggest themselves.
Defining and enforcing such duties is and always has been
81 appropriate and necessary exercise of legislative power.
Itis true, an Act nominally for such purpose may in sul?-
Stance and in fact be a confiscation of property, or-an arbi-
trary and partial diserimination between citizens equal be-
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fore the law, and if so the Act is void. It is sometimes said
that in determining the invalidity of such an Act the court
merely passes upon & question of degree. This is not quite
true. The extent of trouble involved in connection with the
conditions and circumstances under which the stress of the
duty may fall upon each as related to the character of the
common good to be served, its importance, necessity, and the
conditions affecting its accomplishment, is rather a legisla-
tive than a judicial question. Every citizen is bound by the
inherent conditions of citizenship to render some unpaid
service to the State, reasonable in view of the exigencies
which require such service. A law which simply defines and
enforces this duty is valid. Its wisdom and expediency are
questions for the legislature. Whether a law apparently en-
acted for this purpose is void because in reality it takes pri-
vate property for public use without compensation, or arbi-
trarily discriminates against certain citizens in distributing
a public burden, is a judicial question. The law is not con-
fiscation simply because the services required are unpaid,
nor is it partial and arbitrary discrimination simply because
the services required are incident to certain employments or
to the ownership of certain kinds of property. The two laws
are distinct, and the distinction can ordinarily be more satis-
factorily ascertained through the exercise of practical com-
mon sense than by any indulgence in theoretical subtleties.
The inhabitants of the city of Meriden form a corporate
community, clothed with special privileges and endowed with
special powers for their common welfare and profit. These
powers and privileges relate to the inhabitants as owners and
occupiers of the land within the prescribed limits of the
city. The creation of such a community for such a purpose
necessarily involves special limitations as to the action of
individuals, the use of property, the incidents, or powers and
duties, attached to the ownership of property, and is the
occasion for the springing up of a variety of special duties
which the inhabitants owe to each other and to the territorial
corporation of which they are members. It is the province
of the legislature in creating such a community to define and
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enforce the limitations in the use of property, of the right
of property, or the incidents attaching to ownership, and of
the duties, individual and corporate, involved in its creation.
For this purpose it may entrust to the inhabitants the en-
forcement, through by-laws passed by them, of the duties
defined in the charter of the corporation. When a city is
entrusted with exclusive power over the construction and
maintenance of highways within its limits, its streets are
something more than the « King’s highway.” While they
serve as avenues of public travel, that travel is mainly incident
to the use and enjoyment of the land within the city limits.
They are the entrance to every piece of abutting land, with-
out which the Jand would be comparatively valueless. Prac-
tically the owners and occupiers of land abutting on the city
Street are the inhabitants of the city. The relation between
the land in a city’s limits and the network of streets, essential
to the value and use of that land, is a peculiar one, and
Daturally attaches to the ownership of city lots special privi-
leges and duties. In constructing sidewalks it is more con-
venient to place them within the lines of the highway, and
80 when laid they form a part of the highway. But the power
and duty of building and maintaining highways does not
necessarily include the duty of building and maintaining
sidewallks, The construction of a sidewalk, like the estab-
lishment of a building line, may well be independent of the
construction of a street, and in most cities sidewalks, because
they are more closely related to the adjoining land and serve
more directly the use of that land, are made the subject of
separate rules and are constructed in pursuance of separate
authority. A city covering a very few square miles of ter-
ttory may readily have five hundred miles of sidewalks. To
keep these walks clean and safe will promote the publie
health and safety, and also contribute to the value of every
abutting piece of land to which they form the necessary en-
trance and whose owners and occupiers represent substantially
the inhabitants of the city. A purely corporate oversight_of
these walks could not adequately meet all the emergencies
affecting their cleanliness and safety, especially those emer-
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gencies of storm snd cold which in this climate render
constant oversight and immediate remedy imperative. - The
inhabitants of a city, being the owners and occupiers of abut-
ting land, are the ones, and practically the only ones, in &
situation to render the aid convenient if not necessary to
effectually secure that cleanliness and safety which promotes
alike the general welfare and their personal interests. The
rendition of this aid involves & slight burden, insignificant
in comparison with the benefits secured. We think it clear
that in requiring such aid the legislature acts within its le-
gitimate legislative province of defining and enforcing the
duties arising under such econditions. A law which merely
accomplishes this purpose is valid.

To say that it is possible for the legislature, under cover
of a law purporting to be of this kind, to accomplish actual
confiscation of property, or the subjection of citizens to par-
tial and arbitrary discriminations, is to state a proposition
which may be sound but is not relevant to the facts of this
case. To say that a law defining the duties of citizens in
serving the State, is necessarily a violation of the constitu-
tional guaranties against the confiscation of property and
partial and arbitrary discriminations, because the service is
unpaid, or is one that all citizens are not in a situation to
render, is to state a proposition which is radically unsound.
Such a theory of selfish immunity from all duties inherent
in citizenship is supported by no principle of political ethics,
and cannot safely be reduced to practice under any govern-
ment.

The by-law upon which the information is founded is not
void for the reasouns assigned in the demurrer.

The Criminal Court of Common Pleas is advised to over-
rule the demurrer and render judgment accordingly.

In this opinion the other judges conourred.
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THE BARLOW BROTHERS COMPANY vs. JORN W. GAFFNEY
ET AL.

Third Judicial District, New Haven, June Term, 1003.
TorrANCE, C. J., BarpwiN, HaMERSLEY, HALL and PRENTICE, Js.

General Statutes, § 4137, relating to mechanios’ liens, provides that no
Person except the original contractor, or a *“ subcontractor " whose
contract with such original contractor is in writing and has been
assented to in writing by the owner, shall be entitled to a lien, un-
less he shall give written notice to the owner withiu sixty days
after he ceases to furnish labor and material; but that no agree-
ment with, or consent of, the owner, should be necessary for a sub-
contractor who had no sueh written contract, or for any ‘‘person
who furnishes materials or renders services by virtue of a con-
tract with the original contractor or with any subcontractor.”
Held that the plaintiff, to whom a subcoutractor sublet or turned
over his portion of the work, might give the prescribed notice to
the owner,. and thereupon be entitled to a lien, although he did
Dot obtain the assent of the owner to his contract with such sub-
contractor.

Whether the plaintiff could be regarded as a ‘‘ subcontractor’’ within
the meaning of the statute, quare.

The right to a lien is given by statute, and courts are powerless to
change the conditions upon which it depends.

Before the Plaintiff gave notice of his claim, the original contractor
had paid the subcoutractor in full. Held that such payment did
not defeat the plaintiff's lien.

The history of the statutes relating to mechanics’ liens briefly reviewed.

Submitted on briefs June 5th—decided July 24th, 1903.

ACTION upon a bond substituted for a mechanic’s lien,
brought to the Superior Court in New Haven County where
the plaintiff’s demurrer to the answer was overruled (Ga-
ger, J.) and judgment was subsequently rendered (Ralph
Wheeler, J.) for the defendants, upon the admissions of the
reply ; from which the plaintiff appealed. Error, judgmerit
#et aside and cause remanded.

'Nathaniel R. Bronson, Bdwin S. Hunt and Wilson H.
Pierce, for the appellant (plaintiff).
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Lucien F. Burpee and Terrence F. Carmody, for the ap-
pellees (defendants).

TorraNCE, C. J. The bond in suit was made by John
W. Gaffney and Company as principals and the other defend-
ants as sureties, and was given for the release of a mechanic’s
lien claimed by the plaintiff upon certain premises in Water-
bury. The condition of the bond recited the facts upon
which the lien was claimed, and ended with these words:
“ Now, therefore, if said John W. Gaffney & Company shall
well and truly pay to the said Barlow Brothers Company all
that money that may be justly and legally due it, with in-
terest and costs, under said mechanic’s lien, this bond shall
be void, otherwise good and valid.” The sum claimed by
way of lienis $1,225, and the answer admits, in substance,
that if the lien is a valid one, this sum, with interest, is due
upon the bond.

The controlling facts relating to the validity of the lien
are these: On the 3d of January, 1902, Gaffney and Com-
pany entered into a written contract with an ecclesiastical
corporation of Waterbury, owning land there, to erect and
complete a building on said land ; and on the 6th day of the
same month Gaffney and Company contracted with a cor-
poration, called the Seeley and Upham Company, to do the
plumbing on said building. Subsequently, in January, 1902,
the Seeley and Upham Company sublet said plumbing con-
tract to the plaintiff. The plaintiff completed said plumbing
work on the 30th of August, 1902, but has been paid nothing
thereon. Gaffney and Company claim to have paid the Seeley
and Upbam Company in full for said plumbing,on August 28th,
1902. On the 27th of September, 1902, the plaintiff gave writ-
ten notice to the ecclesiastical corporation, as required by law,
of its intention to claim a lien upon said building and land
for said plumbing, and three days later filed its certificate
of lien as required by law. When said certificate was filed
there was due to Gaffney and Company from said ecclesias-
tical corporation the sum of about &5,000.

On the sole ground that in doing this plumbing work the
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plaintiff was a subcontractor of the Seeley and Upham Com-
pany, the trial court held that the plaintiff, under” our law,
was not entitled to a lien; and whether it erred or not in so
holding is the main question in the case. The answer to
this question depends upon the construction of our statutes
relating to mechanics’ liens.

The statutes specially bearing upon this question are now
to be found in §§ 4135 and 4137 of the General Statutes.
Section 4135 provides, among other things, as follows: «If

any person shall have a claim . . . for materials furnished
' or services rendered in the construction” of any building,
“and such claim shall be by virtue of an agreement with or
by consent of the owner of the land upon which such building
iy erected . . . or of some person having authority from or
rightfully acting for such owner in procuring such labor or
materials, such building with the land on which it stands
shall be subject to the payment of such claim. Such claim
shall be a lien on such land ” and building. Section 4187
provides, among other things, as follows: “No person otler
than the original contractor for the construction . . . of the
building, or a subcontractor, whose contract with such orig-
inal contractor is in writing, and has been assented to in
writing by the other party to such original contract, shall be
entitled to claim any such lien, unless he shall, after com-
wencing, and not later than sixty days after ceasing, to fur-
nish materials or render services for such construction, . . .
give written notice to the owner of such building that he
has furnished or commenced to furnish materials, or rendered
Or commenced to render services, and intends to claim a lien
therefor on gaid building. . . . No subecontractor, without a
written contract complying with the provisions of this sec-
tion, and no person who furnishes material or renders services
by virtue of a contract with the original contractor or with
any subcontractor, shall be required to obtain an agreement
with, or the consent of, the owner of the land, as provided
in § 4135, to enable him to claim a lien under this section.”

Legislation of the kind here in question appears to have
begun in this State in 1836. It extended at first only to

= o
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buildings erected in cities, in favor of original contractor hav-
ing claims exceeding $200. Public Acts of 1886, Chap. 76.
In 1889 it was extended to any dwelling-house or other
building, and to subcontractors having a claim of $50 or more
and having an agreement in writing with the original con-
tractor, assented to in writing by the proprietor of the build-
ing and land. Public Acts of 1839, Chap. 29. The legis-
lation of this kind between 1886 and 1855 was embodied in
Chap. 76 of the Public Acts of the latter year. That Act
provided, among other things, that the claim of the mechanic
need only exceed the sumn of $25; and that any person hav-
ing such a claim for materials furnished or services rendered
in the erection of the building should have a lien; but it
also provided that no person except the original contractor
should have a lien, unless within sixty days from the time
he began to furnish materials and render services he notified
the owner of such fact and that he intended to claim a lien
therefor. It also provided that the clause as to notice
should not apply to the original contractor, “nor to any sub-
contractor whose contract with such original contractor is in
writing, and has been assented to in writing by the other
party to such original contract.”

The law as embodied in the Act of 1855 remained the
law upon this subject, without any change which it is mat-
erial to note, down to the Revision of 1875. In 1875 the
important provision requiring the claim to be “by virtue of
an agreement with or by consent of the owner,” or his agent,
was added by Chap. 15 of the Public Acts of that year. In
1879 it was provided that “no subcontractor, with or with-
out a written contract, shall be required to obtain an agree-
ment with, or the consent of such owner, to his procuring or
furnishing such labor or materials, to enable such subaon-
tractor to claim a lien.” Public Acts of 1879, Chap.43. In the
Revision of 1888 (§ 8020) the above provision appears in this
form: “ No subcontractor, with or without a written contract
complying with the provisions of this section [as to being in
writing and assented to in writing by the owner of the:land],
shall be required to obtain an agreement with, or-the.consent



76 Conn. JULY, 1908. 111

Barlow Brothers Co. v, Gafney.

of, the owner of the land, as provided in section 3018, to en-
able him to claim a lien under this section.” By Acts passed
in 1899 and 1901 this provision was amended to read as
follows: “No subcontractor, with or without a written con-
tract complying with the provisions of this section, and no
pemson who furnishes material or renders services by virtue
of a contract with the original contractor or with any sub-
contractor, shall be required to obtain an agreement with, or
the consent of, the owner of the land, as provided in section
3018 of the General Statutes, to enable him to claim a lien
under this section.” Public Acts of 1899, Chap. 121; id.
1901, Chap. 80. This is substantially the form in which this
Provision appears in § 4187 of the Revision of 1902, herein-
before recited.

Speaking generally, it may be said that our statutes give
8 mechanic’s lien to two classes of persons: (1) to those
whose claim is by virtue of an agreement with the owner of
the land and building, or by his “ consent,” and consequently
with his knowledge and allowance; (2) to those having a
claim of the statutory description but without any such agree-
ment or consent. Ia the first class, whoever else it may in-
clude, come (a) the original contractor ; (%) any contractor
with him by virtue of a written contract assented to in writ-
ing by the owner; and (¢) any one having the statutory
claim by consent of the owner. In the second class, whoever
else it may include, come () all contractors with the original
contractor, under contracts not assented to in writing by the
owner, and (b) all persons whose claim is by virtue of a con-
bmact with any such subcontractor. Persons in the second
class must give the notice required by § 4187 of the General
Statutes, while those in the first class need give 'no such
notice,

Without deciding the point, it may be conceded, for the
Purposes of this case, that the word “subcontractor,” as used
in § 4137, means one who comes in under the original con-
tractor, and not one who comes in under such a subcontractor.
Spaulding v. Thompson Eecl. Society, 27 Conn. 573, 577.
We think the plaintiff comes within the second of the above



112 JULY, 1903. 76 Conn.

Barlow Brothers Co. v. Gaffney.

classes, and is entitled to a lien. The Seeley and Upham
Company may be regarded, for the purposes of this case, as
a subcontractor within the meaning of the statute ; and the
admitted fact is, that the plaintiff did the plumbing in and
about the building under a contract with such subcontractor.
We think the plaintiff must be regarded as a person who
furnished materials and rendered services in the construction
of the building * by virtue of a contract with a subcontractor,”
and thus comes within the letter and, we also think, within
the spirit of our existing statutes relating to mecheanics’
liens.

The case of Alderman v. Hartford & N. Y. Trans, Co.,
66 Conn. 47, relied upnn to some extent in the court below
and in this court as sustaining the claim of the defendant,
was decided in March, 1895, before the amendments of 1899
and 1901 sllowed a person having the statutory claim “by
virtue of a contract with any subcontractor ” to have a lien;
and we think there is nothing in the opinion in that case
which sustains the defendant’s claim, or is inconsistent with
the views expressed in this case.

Another point made in the case is that the plaintiff’s lien
is defeated by the fact that the original contractor paid the
Seeley and Upham Company in full for the plumbing work
on the 28th of August, 1902. That fact was alleged in the
answer, and denied in the reply, and whether it is true or not
does not appear from the record. Assuiming, however, with-
out deciding, that such payment was made, it does not we
think defeat the plaintiff's lien. The plaintiff’s right to a
lien is given solely by statute, and is not made to depend in
any way upon the act of the original contractor in paying or
not paying his immediate subcontractor. The legislative
conditions upon which the plaintitf’s right to a lien is made
to depend do not include such an act, and if the court should
malke such au act one of these conditions, that would be an
act of judicial legislation rather than one of construction and
interpretation. If the original contractor is, under the pres-
ent law, unprotected, in that he may be compelled to pay
twice for the same work and materials, the fault is not with
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the plaintiff, and the remedy must be sought in the legisla-
ture and not in the courts.

There is error, the judgment i3 set aside and the cause
remanded to be proceeded with according to law.

In this opinion the other judges concurred.

SUSSMAN GOLDREYER vs. PaTrick J. CRONAN.

, Third Judicial District, New Haven, June Term, 1903.
Tonn.uwn, C. J., Bavrpwiy, HAMERSLEY, HALL and PRENTIOE, J8.

A clerical mistake in recording the judgment of a court of record may
be corrected at any time upon proper notice to the parties in in-
terest; but the rendition of a jndgment for too small a sum is a
judicial error, nota clerical mistake, and can be corrected, asa rule,
only during the term in which the erroneous judgment was ren-
dered.

In the present case the trial court rendered judgment in favor of the
plaintiff for $300 and costs, which was accurately although inform-
ally recorded, and at a subsequent term granted the motion of the
Plaintiff that the judgment be corrected by adding interest amount-
ing to $100. Held that this was not the correction of a clerical
mistake, but the substitution of one j udgment for another, which
the court was powerless to do after the close of the term in which
the first judgment was rendered, ’

The finding on appeal stated that the trial court * by oversight, inad-
vertence and mistake, accidentally omitted to add the interest” in
awarding the original judgment. Held that this did not show a
olerical mistake in recording the judgment, but a mistake of the
Judge in its rendition.

Argued June 9th—decided July 24th, 1908,

APPEAL from the Court of Common Pleas in New Haven
County, Biskop, J., assigning error in granting an oral motion
of the plaintiff to correct the judgment by adding interest
thereto, Bprop 5 Judgment set aside and cause remanded.

James P, Pigott, for the appellant (defendant).

Charles 8. Hamilton, for the appellee (plaintiff).
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TORRANCE, C. J. The complaint in this case alleged that
the defendant owed the plaintiff divers sums of money, the
amount of one of the items being §300. The trial court al-
lowed this item and disallowed the others.! The case was
tried at the November term of the court in 1902, and decided
at the January term, 1903, the precise date of judgment be-
ing the 26th day of February,1903. On that day the judge
filed in court a paper called * memoranda on which judgment
is based,” which, after reciting the substance of the evidence
in the case, stated that the court allowed the $300 dollar item
and disallowed the others, and ended with these words:
“Judgment for plaintiff to recover 300, and costs. /.
Bishop, Judge.”} On that same day the following entry
was made on the file in said case: “ Judgment for the plain-
tiff to recover $300. New Haven, February 26th, 1903. J.
Bishop, Judge.”

It does not appear that any fermal judgment in accordance
with said memoranda was ever entered up, but on the 11th
of March, 1903, the court ordered judgment for $400.50 in
favor of the plaintiff to be formally entered up, and this was
done under the following circumstances, as stated in the find-
ing: “On March 2d, 1903, the plaintiff and defendant ap-
peared in court, and Judge Julius C. Cable, one of the judges
of the court, directed the clerk to call in Judge Bishop to
hold said court. Said court was duly opened by the sheriff,
and thereupon the plaintiff orally moved that the judgment
be corrected by adding interest. The defendant objected to
such correction on the ground that the January term of said
court had ended, and the March term begun; and further,
that if the court had jurisdiction the plaintiff was notin law
entitled to such interest; and further, that the plaintiff by
his failure to prosecute his suit with due diligence waived
whatever right if any he had to interest on the judgment.
On March 11th, 1903, the court granted said motion of the
plaintiff, and corrected said judgment, and added the interest,
amounting to $100.50.”

It will thus be seen that the judge, through said signed
memoranda, announced in effect that he found the damages
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to be 8300, and that he rendered judgment for the plaintiff
for that amount only, and costs of suit. After this the case
Was not continued to the next term, nor was it held for fur-
ther consideration or advisement, nor was any further action
of the court necessary to entitle the plaintiff to the entry of
8 formal judgment in his favor for $300 damages and costs.

Assuming for the present that the entry of judgment thus
made was a true entry of the judgment actually rendered, we
lust regard the judgment, for the purposes of this case, as
one finally disposing of the case until set aside or annulled
bysomecompebentcourt of review. ¢ The memorandum . . .
must be regarded as the final act of the judge, the act which
exhausted the residuum of power over the cause after final
adjournment.”  Sturdevant v. Stanton, 47 Conn. 579, 581,
The case was finally disposed of at the January term of the
court, 1903,

Under these circumstances we think that what the trial
court did in this case in March must be regarded as having
been done at the March term of the court, 1908 (which by
law began on the second day of that month), and not as done
at, or as of, the preceding January term. The case, then,
ust be regarded as one in which a final judgment at one
term was, at a subsequent term, set aside and another judg-
ent substituted therefor; and the ultimate controlling ques-
tion in the case is whether the court had the power to
do this. '

The plaintiff claims that on the 26th of February, 1908,
the court did in fact render judgment for $400.50, but that
by a clerical mistake a different and a smaller amount was
entered up. If the record sustains this claim, it may be con-
ceded, for the purposes of this case, that the court had the
Power to correct the mistake at the succeeding term ; or at
least that a new trial would not be granted on account of its
action in so doing. Mistakes merely clerical, by which the
judgment as recorded fails to agree with the judgment in
fact rendered, may be corrected at a term subsequent to
that in which the judgment was rendered, upon proper
Dotice to all concerned. Over its recorded judgments the

i
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court may exercise two powers: (1) the power to correct
and amend the record so that it shall truly show what
the judicial action in fact was; (2) the power to set
aside, annul and vacate such judgments. It is well gettled
that these powers may be exercised during the term in which
the judgment is rendered, and, speaking generally, that the
first can be exercised at any subsequent term; while as a
rule the second cannot be so exercised, save under excep-

! tional circumstances. | Tyler v. Aspinwall, 13 Conn. 493;

Wilkie v. Hall, 15 id. 82, 87; Weed v. Weed, 25 id. 337;
Hall v. Paine, 47 id. 429; Sturdevant v. Stanton, 47 id. 579 ;
Bronson v. Schulten, 104 U. S. 410 ; Foster v. Redfield, 50
Vt. 285 ; Maryland Steel Co. v. Marney, 91 Md. 360, 46 Atl.
Rep. 1077; 1 Black on Judg., Chap. 9, §§ 153, 158, and
cases there cited.

The case thus turns upon the question whether the claimed
mistake was a judicial one, in failing to include interest in
the judgment as rendered, or a clerical one, in failing to in-
clude interest in the judgment as recorded. If the mistake
was of the former kind the court, upon thé facts found, had
no power to correct the mistake at the March term. | The
claim that the mistake was a clerical one is based entirely
upon the following part of the finding: Upon the facts
found in the paper called * memoranda on which judgment
is based,” the court found the issues for the plaintiff “and
allowed the item of 300, but in entering the judgment, by
oversight, inadvertence, and mistake, accidentally omitted to
add thereto the interest from the time it fell due to the date
of the rendition of the judgment.” This is the only finding

“upon this point, and, when read in the light of the other

parts of the record, we donot think it supports the contention
that the mistake was a mere clerical one. What does the
phrese “in entering the judgment,” as used in this finding,
mean? It can only mean the act of the judge in making the
memoranda signed by him; for the record does not show
that any other ““entry ” of the February judgment was ever
made by anybody at the January term of court. It may be
conceded that the fair inference from this finding is that the
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court intended to include interest in the judgment to be ren-
dered, and to enter such judgment in said memoranda ; but
the question s, does the record show.that the court did in
fact render such judgment? The finding, as we have seen,
is in effect that in making the signed memoranda the judge
by mistake failed to include interest; but it does not say
that judgment as actually rendered did in fact include in-
terest; and the record nowhere explicitly states that impor-
tant fact.{l A judgment, speaking generally, is the determina-
tion or sehtence of the law speaking through the court; and
itdoes not exist as a legal entity until pronounced, expressed,
or made known, in some appropriate way. It may be ex-
pressed orally, or in writing, or in both of these ways, in ac-
cordance with the customs and usages of the court in which
the judgment is rendered.

In the case at bar the February judgment was pronounced
in writing only in and by the signed memoranda of the judge.
There is no finding that it was ever otherwise pronounced
or made known. Before that entry was made the judgment
had no existence ; when it was made, the judgment first
came into being. The entry of it was thus the only ex-

Pression of it, the only declaration of it, ever made by the .
judge. It was both pronounced and entered up, so to speak, -

in the same words and at the same moment. Of necessity,
then, the judgment “entered up” was the same’as the
judgment actually pronounced. Tt thus clearly appears from
the record, outside of the “finding now under consideration,
that the entry of the judgment made by the judge is a true
record of the judgment actually rendered, and cannot, in the
nature of things, be other than a true record; and we think
there is nothing in that finding absolutely inconsistent with
this conclusion. When read in the light of the other facts
found, all that the finding can fairly be said to wean is, that
the court, by mistake, accidentally failed to include interest in
. its signed memoranda ; and that is equivalent to saying that
the court failed to include interest in its judgment, and also
In its record of it. We think any other view of the finding
i8 untenable in view of the otlier facts set forth in the record.

TR
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It follows that the court in March had no power to correct,
amend, or change the February judgment.

There is error, the March judgment is set aside, and the
cause is remanded that judgment may be entered up as of
February 26th, 1903, for $300 and costs.

In this opinion the other judges concurred.

CHARLES Y. BEACH’S APPEAL FROM PROBATE.

Third Judicial District, New Haven, June Term, 1803.
TORRARCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

Upon application to a Court of Probate for the appointment of an ad-
ministrator on the estate of a nonresident, the existence of prop-
erty within the probate district, belonging to the deceased at the
time of his death, is essential to the jurisdiction of the court, and
~must be established to its satisfaction before it can make the ap-
pointment.

While questions of contested title cannot be finally settled by the Court
of Probate, they must nevertheless be determined so far as may be
necessary to justify the court in exercising its jurisdiction. For
this purpose it may be sufficient to find an apparent ownership, in
the case of tangible property, or an apparent liability to the intes-
tate from some person, if the alleged property be a chose in action.

The mere claim of the applicant for administration, wholly unsupported
by any evidential fact, that certain land in this State standing in
the name of the decedent’s son was purchased with lis father's
money or with money of his estate, and is recoverable from said
son by the estate, i8 not evidence of the existence of property with-
in the State sufficient to justify the court in appointing an admin-
istrator, thongh the object of the application is to enable such ad-

ministrator to bring suit for the recovery of the land, or its value,
from the son.

Argued June 9th—decided July 24th, 1903.

APPEAL from a decree of the Court of Probate for the dis-
trict of New Haven appointing an administrator, taken to
and reserved by the Superior Court in New Haven County,
Elmer, J., upon an agreed statement of facts, for the advice
of this court. Judgment advised for appellant.
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The material facts agreed to and found by the trial court
are in substance these : 1. Upon the death on January 10th,
1898, of Calvin B. Camp, father of Mary E. Camp, the appli-
cant for administration in these proceedings, said Mary E.
Camp became entitled to some $7,000 by reason of the failure
of her father to account, as guardian, for money which came
into his possession in 1868, he owning a life estate in the same
and she owning the fee or corpus ; her brother and sister each
become entitled to about the same sum on the same grounds.
Camp died utterly insolvent, having misappropriated and
lost his children’s money. In 1868 Calvin B. Camp was ap-
pointed guardian of each of these three children, by the
Proper court in New York, and gave a guardian’s bond to each
child in the sum of $10,000, for the faithful performance of.
his duty, with Moses S. Beach and one Merritt as sureties.
The youngest of Camp’s children became of age in 1876.
2. Between 1888 and 1891 the three children were engaged in
litigation against their father, seeking, by means of an ac-
counting ina probate court in New York, to secure possession
of the money which came into his possession in 1868 ; which
litigation failed because they were not entitled to possession
of the corpus, or any part thereof, until their father's death.
Moses S. Beach knew of this litigation. 8. Moses S. Beach
died J uly 25th, 1892, domiciled in New York, leaving a
widow and five children. He left personal property amount-
ing to about $7,500, and real estate in Arkansas valued at
about $200,000. By reason of his being surety on the guardian
bonds of 1868, his estate was liable to Camp’s three children for
theamountsdue them upon their father’s death. (This liability
i3 assumed for the purposes of this case.) 4. Moses S. Beach’s
estate was fully administered and settled in the New York court
having jurisdiction thereof, the final account of the administra-
tor being accepted and approved May 18th, 1895. On April
28th, 1893, and after the death of Camp, legal notice was given
to the creditors of Beach’s estate to present their claims.
Camp’s three children knew of Beach’s death soon after it oc-
curred, were then resident and domiciled in New York, and pre-
sented no claim against his estate. 5. Upon Camp’s death in
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1893, an accounting between his executor and his three child-
ren was commenced in the surrogate’s court in New York, and
decrees fixing the amount due each child were entered Decem-
ber 19th, 1896, and these decrees were affirmed, upon appeal,
February 15th, 1901. Beach’s administrator had knowledge
of this litigation and of tbe claim against the bondsmen.
6. Said Moses S. Beach had at all times, in his own name,
and owned and controlled by him, and left at his decease, prop-
erty of a value more than equal to all his outstanding in-
debtedness and the amount of the claims based by the said
three children of said Culvin B. Camp upon said bonds.
7. Subsequent to February 15th, 1901, Camp’s children in-
quired of two daughters of Beach concerning the location of
any property belonging to Beach at his death, without suc-
cess. Said children did not have actual knowledge of the
location of the Arkansas real estate until apprised thereof
in these proceedings. 8. In the years 1891 and 1892 the
said Charles Y. Beach purchased large amounts of real estate
both in New Haven and Bridgeport, prior to which said dates
he had owned no real estate in either of said cities. 9. At
no time has there been any tangible real or personal estate
standing in the name of Moses S. Beach and situated in the
probate district of New Haven or the State of Connecticut.
10. On May 9th, 1902, Mary E. Camp applied for adminis-
tration as a creditor of said deceased, and on July 3d, 1902,
said Court of Probate of New Haven passed an order appoint-
ing an administrator, from which this appeal was taken by
said Charles Y. Beach, now a resident of Massachusetts.
11. Moses S. Beach at his decease left no property of any
kind in this State, unless the claims advanced by the appel-
lee upon the above facts, as hereinafter set forth, constitute
such property. 12. Upon the above facts the appellee claims
a8 follows, to wit: (a) that said real estate mentioned in
paragraph 8 was purchased by the appellant with money be-
longing either to said Moses S. Beuch in his lifetime, or to
his estate; (b) that said real estate belongs now to the estate
of said Moses S. Beach, at least to the extent necessary to
pay the judgment of said Mary E. Camp against the estate
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of Calvin B. Camp and any other claims that may be duly
presented against the estate of Moses S. Beach, and that
therefore said claims and choses in action constitute property
sufficient to give the Court of Probate jurisdiction under the
statute (§ 818) ; the sole purpose of the appointment of the
administrator being to bring suit against Charles Y. Beach
for a conveyance of said real estate to said administrator, or
for its value in money, for the purpose of answering to said
claims. The appellant contends that upon the above facts
neither the Court of Probate for New Haven nor the Superior
Court has jurisdiction to appoint an administrator.

A. Heaton Robertson and James E. Wheeler, for the appli-
cant for administration.

Goodwin Stoddard and Arthur M. Marsh, for Charles Y.
Beach.

HamersLey, J. This is an application to the Court of
Probate for the appointment of an administrator on the in-
testate estate of Moses S. Beach, made by Mary E. Camp
who claims to be a creditor. Upon her application the Court
of Probate passed an order appointing James E. Wheeler
administrator. Charles Y. Beach being a son of Moses S.
Beach appealed from this order to the Superior Court.

The reasons of appeal are set forth in the appeal itself as
follows: Moses S. Beach died on July 25th, 1892, resident
and domiciled in the State of New York. IHe left no prop-
erty in the probate district of New Haven or in the State of
Connecticut, and his estate was long since fully administered
and settled in the courts of New York having jurisdiction
thereof. .

Upon this appeal the Superior Court had full jurisdiction
of the subject-matter, namely, the appointment of an ad-
ministrator upou the estate of Moses S. Beach ; and within
the issues presented by the appeal the court tries the cause
de novo,

The issues in this case are these: Was Moses S. Beach at
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the time of his death an inhabitant of this State? Did he
leave property in this State? The appeal alleges that he
was not an inhabitant and did not leave property in this
State. These allegations by our practice are taken as de-
nied, in the absence of any further pleading. If the court
finds that the intestate did not live in this State and did not
leave property here, the appellant is entitled to judgment
and the probate order must be set aside.

There appears to have been no actual trial, but the parties
agreed upon a statement of facts, and these facts are found
by the court and the case reserved for the advice of this
court as to the judgment to be rendered on the facts thus
found.

It is clear that the facts found by the court do not prove
that Moses S. Beach at the time of his death left any prop-
erty in this State. The purchase by his son of land in
Bridgeport and New Haven during the year preceding his
death and the year of his death, furnishes no presumption
that the father had any interest in the land so purchased;
and the other facts found by the court, in connection with
this fact, raise no such presumption. Moreover, the court
expressly finds that at his death Moses S. Beach had no
tangible property, real or personal, in this State, and had no
property whatever in this State, unless the advancement of
the claims of the appellee, upon the facts found, constitute
property within the meaning of the statute. This question
is the only material question of law arising in the cause as
presented by the reservation, and its decision must deter-
mine the judgment the Superior Court shall render-

The administration of estates of deceased persons is within
the general jurisdiction of the Superior Court, unless exclu-
sive jurisdiction is committed to some other court. Mack's
Appeal, 71 Conn. 122,182. By statute that jurisdiction is
committed, and its exercise in the first instance confined, to
the Court of Probate, which is an inferior court of limited
jurisdiction. The death of the porson whose estate is sought
to be administered is a jurisdictional fact. Unless this fact
exists there is no jurisdiction of the subject-matter. The
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existence of property within the probate district, belonging
to the deceased at the time of death, is a fact necessary
to the appointment of an administrator upon the estate of
& nonresident, by that Court of Probate, and is in a sense
a jurisdictional fact. Whether it is a jurisdictional fact in
the same sense as the fact of death, and the nature of the
difference, if any, are questions which need not be considered
in this case. It is enough for present purposes that the
existence of property within the limits of the district is a
fact which must be established to the satisfaction of the
Court of Probate before it can properly appoint an ad-
ministrator, and that upon appeal this fact may be, as it is
in this case, the material fact in issue before the Superior
Court. ’

This fact comprises two facts: the existence of property
within the district, and the ownership of that property by
the intestate at his death. Property, as used in the statute,
includes not only land and tangible personal property, but a
chose inaction. A thing which is the subject of legal owner-
ship is property, whether that thing is in possession of the
owner or is in possession of another and the owner has only
& bare right to reduce the thing to possession by means of
an action. 2 Blackstone’s Comm., 389, 397.

In the case of property in possession, its existence within
the district is a fact which can ordinarily be easily and cer-
tainly ascertained; but the fact of its ownership by the in-
testate at Lis death is one which may be doubtful and difficult
to settle. If land stood in the name of the intestate, or tan-
gible personal property was in his actual possession at the
time of his death, these insignia of ownership would ordinarily
justify the Court of Probate in finding the fact, and it might
not in such case be necessary or proper to determine a ques-
tion of contested title. It has no power to try such a ques-
tion except as it is necessarily incident to its appointment
of an administrator, and then its determination is not binding
beyond the necessities of the purpose for which it is made.
Itis therefore sufficient that the intestate was the apparent
owner of the property.

————
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In the case of property in action the same two facts must
be proved; but here the two facts are more closely related
and are ordinarily proved by the same evidence. A prom-
issory note is evidence that the payor has promised to deliver
his money to the possession of the payee on the maturity of
the note, and is also evidence that the payee is the owner of
the property or chose in action thus proved to exist. And
in general, proof of the existence of a chose in action also
proves its ownership ; and so, in proving the existence and
the ownership of property in action, the same rule of evidence
applies as in proving the ownership of property in possession.
Questions of contested title cannot be finally settled by the
Court of Probate, but may be considered and must be deter-
mined so far as is necessary to enable the court to exercise
its jurisdiction in the appointment of an administrator. For
that purpose it must find that property, either in possession
or in action, owned by the nonresident intestate, existed
within the district at his death. For that purpose it may be
sufficient to find, in the case of tangible property, an appar-
ent ownership in the intestate, or in the case of property in
action, an apparent liability to the intestate from some person
under such circumstances that the situs of the property or
chose in action is within the district. The law, as thus stated,
has been firmly established by our decisions. Hartford §
N. H R. Co.v. Andrews, 36 Conn. 213; Chamberlin’s Ap-
peal, T0 id. 363 ; Mack’s Appeal, T1id. 122. How far a
Court of Probate may properly consider the merits of a con-
tested title, in determining the fact of an apparent ownership,
is & matter immaterial to the present decision. In every case
that fact must be passed upon, and if the Court of Probate,
or Superior Court upon appeal, violates the principles of law
in finding, or refusing to find, that fact, an error is committed.

It follows conclusively from this state of the law that the
claims advanced by the appellee, upon the facts found by the
Superior Court, do not constitute property. The distinction
between an apparent liability from Charles Y. Beach to his
tather at the time of his father's death, and a mere claim,
advanced ten years afterwards by un applicant for adminis-
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tration, that there was such a liability, is obvious. The for-
Ter is property within the meaning of the statute ; the latter
Toay or may not be evidence tending to prove, but certainly
does not constitute, property within any meaning that word
can be used to express. “Claim ” in its primary meaning is
used to indicate the assertion of an existing right. In its
secondary meaning it may be used to indicate the right itself.
In our decisions on this subject, “claim ” may have been
used in its secondary meaning to indicate a chose in action, but
such use of the word cannot justify the inference that be-
cause the right is property, a mere pretension to the right is
property ; nor can it justify an interpolation of language not
used in the statute, so that it shall read: “when a person
living out of the State shall die intestate, leaving prop-
erty within the State (or when any person shall claim
that a nonresident intestate left property within the State),
administration may be granted,” ete. General Statutes,
§318. '

It may be that the appellee intended to insist that the claim
or assertion, by an applicant for administration, that the
intestate owned property within the district, is conclusive evi-
dence of that fact. Allusion was made in argument to the
Practice of granting administration upon the mere assertion of
the applicant. Undoubtedly our probate courts, in matters
which are not contested, do find facts upon evidence which
would have slight weight in case of a contest ; but upon a trial
of the issue—did the intestate own property within the district
at his death >—neither the Court of Probate nor the Superior
Court can lawfully give controlling or even any weight to the
mere assertions of the applicant, of facts outside his knowl-
edge and inconsistent with the facts found by the court.

We deem it clear that the claims advanced by the appellee,
upon the facts found by the court, do not constitute prop-
erty within the meaning of the statute, and that the conclu-
sion of the court that the intestate left no property in the
district, if said claims advanced by appellee do not constitute
Property, is a proper and lawful conclusion, from &ll the
facts found.

o
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The Superior Court is advised to render judgment for the
appellant, setting aside the order of the Court or Probate.
In this opinion the other judges concurred.

B

Tae New HaveEN MANUFACTURING COMPANY vs. THE
New HaveN PurLr AND BoARD COMPANY.

Third Judicial District, New Haven, June Term, 1903.
TORRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

The plaintiff alleged that on a certain day the defendant, by its note,
promised to pay to the order of D a certain sum at a given time
and place, ‘“for value received;” and this was admitted by the de-
fendant in its answer. Held that such admission did not preclude
the defendant from proving the other paragraphs of its answer,
which averred that the note was delivered conditionally and was
not in fact given for value received.

A compromise agreement by which each party absolutely undertakes
to do certain things for the beneflt of the other is upon a valuable
consideration. ‘

Having agreed, by way of compromise, to give D $1,5600 in cash and its
note for $3,000, in settlement of D's claim of 85,100 for certain en-
gines and machines, the defendant mailed its check for $1,500, stat-
ing that it was sent * as per our understanding "’ and ** to complete
payment for paper machine.”” A second letter, accompanying the
note, stated that it was ** tendered in payment for beating en-
gines, it ‘ being underatood that before the note becomes due we
will have had ample time to determine whether the beaters fill our
requirements according so specifications and guaranty.’” D ac-
knowledged the receipt of the check and note * in settlement of
our account, as per agreement.”” In an action upon the note
brought by D’s indorsee, it was held : —

1. That the language of the second letter could not fairly be construed
as a tender of the note upon condition, but rather as an attempted
qualification of the manner in which the note was to be held and
used by D.

2. That if, by accepting the note, D could be considered as having as-
sented to the attempted modification, such modification would not
attach to the note itself, but would merely create a collateral obli-
gation on his part to respond in damages or submit to a recoupment,
in case of a violation of its terms,

3. That there could be no recoupment in the present case, inasmuch as
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the defendant had made po such claim in its answer, having seen fit
to rely solely on a conditional delivery of the note.

There was no direct, positive testimony of the indorsement of the note
by D, the payee, but it appeared from certain evidence that D’s
agent, while negotiating with the plaintiff in behalf of D for the
purchase of certain machinery, left-the note with the plaintiff to
be credited to D, and that it was so credited. Held that the trial
court might well infer from this that the note when so accepted
was properly indorsed.

The legal title to a note which is indorsed to a bank for collection and
after protest is returned to such indorser, is in the latter, who has
the right to cancel his indorsement to the bank. His failure to ex-
ercise this right is immaterial, as his possession of the note is suffi-
cient evidence of ownership to support a suit.

The fact that a suit on a note is brought by counsel retained by a third
party at his own expense is immaterial. If the holder of the note
sees fit to put it into the hands of counsel thus employed, and
makes no objection to the action, such counsel may properly repre-
sent him in the proceeding.

Argued June 9th—decided July 24th, 1903,

AcTION by the indorsee against the makerof a negotiable
note, brought to the Superior Court in New Haven County
and tried to the court, Thayer, J.; judgment for plaintiff,
and appeal by the defendant. No error.

George D. Watrous and Henry H. Townshend, for the ap-
pellant (defendant).

John K. Beach, for the appellee (plaintiff).

BALDWIN, J. The substantial defense set up to this ac-
ton is that the note was delivered to the payee on an ex-
press condition that its payment should be contingent on
the acceptance of certain engines, which it had sold to the
defendant with a warranty that they should work satisfac-
torily, and which proved unsatisfactory.

The complaint follows Form 213 in the Practice Book
(p- 128), alleging in paragraph 1 that the defendant, on a
day stated, by its note, promised to pay to the order of the
Downingtown Manufacturing Company a certain sum at a
certain place and time, for value received. This paragraph

T e




128 JULY, 1908. 76 Conn.

New Haven Mfg. Co, ». New Haven Pulp & Board Co.

was admitted by the answer, and it is contended that by this
admission the defendant was precluded from setting up such
a defense.

The answer in this respect had no other effect than to ad-
mit the due execution and delivery of the note described.
Its other paragraphs, in which the defendant averred that
the note was delivered conditionally, and was not in fact
given for value received, remained proper subjects of proof.

Three beater engines and a certain paper machine were
furnished to the defendant by the Downingtown Manufactur-
ing Company, under contracts of purchase. The price of
the engines was $3,000, and they were * guaranteed” to
“do the defendant’s work satisfactorily.” The defendant,
upon trying them in its factory, was not satisfied with their
working. Subsequently, at a time when the Downingtown
Manufacturing Company claimed that about 5,100 was due
to it on the contracts, it was orally agreed by way of com-
promise between it, acting through a Mr. Miller, and the de-
fendant, that the latter should pay and the former would
accept, in full settlement of all accounts, 1,500 in cash
and $3,000 payable by a two months’ note drawn to the or-
der of the Downingtown Manufacturing Company, and that
certain new parts for the paper machine should also be fur-
nished without further charge. The defendant thereupon
sent by mail a letter, with a check for $1,500. and another
letter referring to the check as sent “ as per our understand-
ing with Mr. Miller . . . to complete payment for paper ma-
chine.” The second letter enclosed the note in suit, stating
that it was “tendered in payment for beating engines, it
‘being understood that before the note becomes due we will
have had ample time to determine whether the beaters fill
our requirements according to specifications and guaranty,
which would mean that we could use them economically,
or without a large daily loss to ourselves in consumption of
power. We will work at this matter faithfully in our en-
deavor to overcome the present difficulty, and we hope that
for our mutual interests we may succeed in so doing.” The
Downingtown Manufucturing Company replied by a letter
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acknowledging the receipt of * check for #1,500 and note for
83,000, in settlement of our account, as per agreement had
with the writer.”

The terms of the note were, in fact, conformable to that
agreement, and the new parts for the paper machine were
subsequently furnished and accepted. Unless, then, the
letter enclosing the note so far qualified its delivery that the
Downingtown M anufacturing Company had no right to treat it
as sent in pursuance of the previous agreement, that agree-
went was fully executed, and there was thus an accord and
satisfaction of an unliquidated demand.

A compromise agreement by which each party absolutely

undertakes to do certain things for the benefit of the other -

i upon a valuable consideration. The promise of the de-
fendant to pay 81,500 and give the note was a valuable con-
sideration for that of the Downingtown Manufacturing Com-
pPany to furnish the new parts of the paper machine and
aceept the money and note in full settlement. It may be
assumed to have been the intention of the parties that no
settlement was to be effected, and that the original claim of
the company would remain the same until each company had
performed its part of the agreement. But it nevertheless
became the legal duty of each to make such performance.
See Goodrich v. Stanley, 24 Conn. 613, 621.

The defendant endeavored in its letter enclosing the note
to add new terms to this contract. If the tender had been
made on the express condition that the note should be retained
by the payee until its maturity, and should become void if
before that time the maker determined that the engines were
not such a3 the payee had bound itself to furnish, a different
question would be presented. Potter v. Douglass, 44 Conn.
541. But the letter transmitting the note first made a di-
rect tender of it “ in payment for beater engines,” and then
sought to create a new « understanding ” in addition to that
Previously reached with Mr. Miller. This was not put for-
ward a8 a qualification of the tender, but of the manner in
Wwhich the note was to be held or used. The tender remained
unqualified and unconditioned. It was made to pay a debt,

Vor. Lxxvi—9
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and if it should be accepted, that debt would necessarily be
extinguished. Whether the note itself should ever be paid
or not was immaterial as to the discharge of the original de-
mand.

In making such a tender the defendant was fulfilling a
contract duty. Tbe Downingtown Manufacturing Company
therefore had a right to accept it, as it did, as made under
the contract with Mr. Miller, without thereby assenting to
any modification of that contract which would in effect vary
the obligation expressed by the note. C. ¢ C. Electric Motor
Co. v. D. Frisbie 4 Co., 66 Conn. 67, 95.

But were this not so, and could the company be considered

- a8 having, by accepting the note, assented to the proposed
modification of the contract of settlement, the defense set up
in the answer would have been unavailing, even if that com-
pany had been the plaintiff in the action. The answer avers
that the note was delivered “ upon the express condition that
it should be applied, when due, in payment for three duplex
beating engines,” provided they were found before that time
to work satisfactorily. This allegation was not supported
by the proof. The letter enclosing the note tendered it ex-
pressly in payment for these engines. The “ understanding”
which it then proceeded to state, if agreed to by the Down-
ingtown Manufacturing Company, would at most have created
on its part a collateral obligation to respond in damages or
submit to a recoupment, should the engines prove to work
badly. Such an obligation certainly would not have affected
the note if indorsed to a holderin due course. It could not
therefore be treated as part of the note itself. That would
remain unconditional, and while, if sued on by the payee, it
might be met by a counterclaim, it could be met by nothing
else. In the case at bar nothing has been pleaded by way of
counterclaim. The answer must stand or fall on the ground
of a conditional delivery of the note in suit.

As this defense would be untenable, were the Downmg-
town Manufacturing Company the plaintiff, it is unnecessary
to inquire whether the circumstances attending the indorse-
ment were such as to make the New Haven Manufacturing
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Company a holder in due course. The note being a negoti-
able one, General Statutes, § 631, does not apply, and the in-
dorsee had at least the rights of the payee.

Exception is taken to the finding that the note was in-
dorsed by the payee, as having been made without evidence.
As to this, the record shows that the note, when presented
by the plaintiff, bore an indorsement of the name of the
Downingtown Manufacturing Company, purporting to have
been made by one Tutton in its behalf. There is a statement
marked “ proven,” in the defendant's draft finding, that no
evidence was offered as to the indorsement, or as to the au-
thority of Mr. Tutton to indorse commercial paper in the
Dame of the company. Obviously this statement was under-
stood by the trial judge as referring to direct, positive testi-
wony ; for the evidence certified in support of the defend-
ant’s exception, containg testimony to the effect that Mr.
Tutton, while negotiating with the plaintiff in behalf of the
Downingtown Manufacturing Company for the purchase of
certain machinery, left the note with the plaintiff to be cred-
ited to the former company ; and that it was so credited. A
finding is to be favorably construed in support of the judg-
ment.  Cunningham Lumber Co. v. Mayo, T5 Conn. 835. It
will not be presumed, therefore, that the trial judge, in ac-
cepting this statement in the draft finding as correct, meant
Toore than that there was no positive testimony to this point.
He might, nevertheless, well infer from this certified evi-
dence that the note when so accepted was properly indorsed.

The note had been indorsed by the plaintiff before maturity
to a bank, and deposited with it for collection. It was pro-
tested, and then returned to the plaintiff. When produced
8t the trial, it bore this indorsement to the bank uncancelled.
The defendant contends that, upon these facts, it appears
that the bank has the legal title and was the only proper
party to sue,

The bank received the title for the sole benefit of the
Plaintiff. When it returned the note protested, the plaintiff
became an indorsee in possession and invested with the rights
bel‘)nging to all holders of commercial paper. General Stat-

. —_____Diaitized by
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utes, § 4170. One of these was to cancel the indorsement
which it had made. General Statutes, § 4218. Whether it
exercised this right or not was immaterial. Its mere posses-
sion of the note was sufficient evidence of ownership to sup-
port the suit. General Statutes, § 4221; Dugan v. United
States, 3 Wheat. 172.

It appeared upon the trial that the suit was brought by
counsel retained by the Downingtown Manufacturing Com-
pany and at its sole expense, there being no intention on its
part to look to the plaintiff for reimbursement. This is im-
material. The plaintiff having put its note, for the purposes
of the suit, into the hands of the counsel thus employed, and
making no objection to the institution and maintenance of
the action, they had a right to represent it in the proceeding.

There are other reasons of appeal, which need not be
noticed, in view of the grounds on which our judgment is
based.

There is no error.

In this opinion the other judges concurred.

WiLLiaM A. MLeEs AND CoMPANY »s. THE OpD FELLOWS
MUTUAL AID ASSOCIATION.

Third Judicial District, New Haven, June Term, 1903.
TORRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

Public Acts of 1895, Chap. 255, as amended in 1897 and in 1899, pro-
vides that all benefits due from a fraternal society, organized and
carried on for the sole interest of its members and their benefl-
claries, and not for profit, which has a lodge system * with a ritual-
istic form of work,”" shall be exempt from attachment. Held:—

1. That benefits due from a mutual aid association which had no ritual
of its own were not exempt from attachment.

2. That it was immaterial that all the members of such association

were also members of an order which did have the prescribed
ritual.

Submitted on briefs June 9th—decided J uly 24th, 1903.
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ACTION in the nature of a scire JSacias against a corpora-
tion as a garnishee, brought to the Court of Common Pleas
for New Haven County. Answer that the garnishee owed
nothing to the original defendant, except certain moneys
which it had paid into court, due to her as a beneficiary,
designated by a member of the association to receive a cer-
tain pecuniary benefit upon his death; and that this fund
Was exempt from attachment. Demurrer to the answer sus-
tained (C'able, J.), and judgment for plaintiff. No error.

Cornelius J. Danaher, for the appellant (defendant).

E. P. Arvine and George E. Beers, for the appellee (plain-
tiff).

BALpwWIN, J.  Process of foreign attachment was served
upon the defendant in October, 1901, as debtor to one Ida
Oefinger. Its answer states that it is “an association com-
posed exclusively of members in good standing in any duly
constituted lodge of Odd Fellows in the New England States,
or of members in good standing in any lodge of the order
who reside in the State of Connecticut, which association
Is organized and carried on for the sole benefit of its members
and their beneficiaries, and not for profit, having a lodge
System, and a representative form of government, having
provisions for the payment of benefits in case of death or dis-
ability of its members, and having among its objects the crea-
tion of a fund from which shall be paid to such beneficiaries as
its members may designate and its board of directors approve
8 sum not exceeding $2,000. Said society of Odd Fellows is
an association having a lodge system, with a ritual, and a rep-
resentative form of government.” The defendant, when gar-
nisheed, owed Ida Oefinger $750 asa benefit which had ac-
¢rued to her, by the death of one of its members, as a duly des-
ignated beneficiary. The only question is whether this debt
was by statute exempt from attachment.

This depends on the law as it stood in October, 1901, when,
fever, the attachment was effected.
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In 1895, “ An Act concerning Secret or Fraternal Socie-
ties”” was passed, the main purpose of which was to reg-
ulate the relations of such societies to the insurance depart-
ment of the State. The term “secret or fraternal society,”
it was declared in § 1, was used as including, among others,
any * corporation, society, or voluntary association organized
and carried on for the sole benefit of its members and their
beneficiaries, and not for profit, having a lodge system, with
a ritualistic form of work and a representative form of govern-
ment, and making provision for the payment of benefits in
case of death.” Provided certain papers were filed with the
insurance commissioner (and in such case only) any such
society was authorized to do business in the State, and, by
§ 7, all benefits becoming due from a society so authorized
were exempted from attachment. The Act, by § 11, was not
to apply “ to the societies of Musons or Odd Fellows located
in this State, nor to associations composed exclusively of
their respective members.” In 1899, by an Act entitled “ An
Act concerning Fraternal Insurance Societies,” there was
added to § 11 a proviso that § T should “apply to all frater-
nal societies legally doing business in this State.” Public
Acts of 1895, p. 595, Chap. 255; id. 1897, pp. 826, 830, 831,
Chapters 107, 112, 113; id. 1899, p. 1050, Chap. 117.

This Act of 1899 began by declaring that the proviso
should read “provided, however, that section seven of this
act” (i. e. the Act of 1895) “shall apply to all fraternal
beneficial societies legally doing business in this State;”
adding, however, “so that said section as amended shall read
as follows;” and in the amended section as then recited the
word “ beneficial ” did not appear. The effect of the amend-
ment having been thus explicitly stated, the Act must be
treated as if it applied to fraternal societies, whether properly
described as “ beneficial ” or not.

This leaves the meaning of the term *fraternal,” under
the Act of 1895, to be settled by its other provisions. These
define it precisely. It must, by § 1, have “a lodge system,
with a ritualistic form of work.” The answer alleges that
the defendant has a lodge system, but does not aver that it
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has a ritualistic form of work. That its members are all Odd
Fellows, and that the Odd Fellows constitute a society having
& lodge system with a ritual, is of no consequence. Connec-
ticut societies of Odd Fellows were expressly excluded by
§ 11 from the operation of the Act of 1895, as well as associa-
tions composed exclusively of the members of such societies.
The defendant is not such an association, for it admits mem-
bers of any lodge of Odd Fellows existing in New England;
but it is excluded under § 1 of the Act, on the broader ground
of its failure to come within the statutory definition, for
want of a ritual of its own.

It would serve no useful purpose to inquire whether the
Revision of 1902 has changed or preserved the law in this
respect. If it has preserved it, the demurrer was properly
sustained. If it changed it, the demurrer was also properly
sustained, for the rights of the parties became unalterably
fixed during the year preceding that when the Revision took
effect.

There is no error.

In this opinion the other judges concurred.

CeLia HART vs. ANNA C. KNAPP.

Third Judicial District, New Haven, June Term, 1903.
TorBANCE, C, J., BALDWIN, HAMERSLEY, HALL and PRENTIOE, Js.

Ordinarily it is not incumbent upon the trial court, in charging the
jury, to call their attention to specific portions of the evidence as
supporting or refuting a particular claim; it is enough, certainily,
it they are instructed to take into acconnt all the evidence bearing
upon disputed points in the case.

A woman of fall age who voluntarily lives in adultery with a man
known by her to be married, thereby winning his affections mzd
ocausing him to abandon his wife, cannot escape all liability in
damages to the latter merely because the husband solicited, in-
duced, or persuaded her to such adulterous intercourse.
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Solicitation, inducement, or persuasion, however powerful or alluring,
do not constitute duress.

**Seduction,” when MWW
toward a woman, implies an enticement of her by him to the sur-
render of her chastity by means of some art, influence, promise or
deception calculated to accomplish that object, including the
yielding of her person to him.

Submitted on briefs June 2d—decided October Tth, 1808.

ACTION to recover damages for alienating the affections
of the plaintiff’s husband, brought to the Superior Court
in Fairfield County and tried to the jury before Ralph
Wheeler, J. ; verdict and judgment for the plaintiff, and ap-
peal by the defendant. No error.

Howard W. Taylor, for the appellant (defendant).
Henry A. Purdy, for the appellee (plaintiff).

TorrANCE, C. J. The complaint, among other things,
alleges, in substance, that prior to its date the defendant had
alienated the affections of Hart, the plaintiff’s husband, had
committed adultery with him, had caused him to abandon
the plaintiff, and had ever since lived in adultery with him.
All this the defendant denied.

The evidence for the plaintiff tended to prove all the allega-
tions of her complaint, and especially that the defendant had
done all the things charged against her, * by her acts, blan-
dishments, and seductions.” The defendant herself did not
testify in the case, but the evidence offered in her behalf
tended to prove that shortly after the marriage of the plain-
tiff to Hart, he remained away from the plaintiff for some
time by reason of some disagreement ; that prior to his ac-
quaintance with the defendant he was of intemperate habits,
and had taken the Keely cure in 1896; that he had on occa-
sions remained away from home till late in the night, and had
become neglectful of his wife and failed to provide adequate
support for her; that any affection that might exist on the
part of the defendant for Hart was begun and prolonged by
his advances and addresses ; that there had been no criminal
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intercourse between the defendant and him; and that after
the plaintiff had separated from her husband, “she had met
him and made some proposition looking toward his helping
her get some money from the defendant.”

No exceptions to the evidence on either side appear to have
been taken.

Thie only errors assigned. relate to the action of the court
in refusing to charge four certain requests made by the de-
fendant. One of these relates to the claim that the plaintiff
consented to and connived at the conduct of her husband
with the defendant, for the purpose of bringing an action
against the defendant for damages ; and the defendant says
the court did not charge that this, if true, barred a recovery.

This contention is not borne out by the record. The jury
are distinctly and emphatically told, substantially in the lan-
guage of the request, that if the plaintiff “acquiesced and
approved of her husband visiting the defendant with the in-
tended purpose ” imputed in the request, she could not re-
cover; and that if she consented to the adulterous intercourse
between the defendant and Hart, she could not recover.
There is nothing in the charge upon the point of connivance
of which the defendant can justly complain.

Another of the requests asked the court to tell the jury
that «ip considering whether the plaintiff connived at the
alleged misconduct of her husband,” they might take into
account certain specific portions of the evidence upon that
Point. The court did not in terms so charge; but the jury
were properly instructed to take into account all proper evi-
dence bearing upon disputed points in the case; and this,
under the circumstances, was enough. It was their duty to
do s0 without being told, and they undoubtedly did so.
There is nothing to show that the defendant was harmed by
the failure of the court to call the attention of the jury to
that portion of the evidence stated in the request.

The other two requests were in substance as follows: If
the jury find «that the defendant did not seduce the plain-
Uff's husband, but, upon the contrary, that the plaintiff's
husband seduced the defendant, then the plaintiff carnot re-
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cover.” If the jury find that the defendant was not the
« active or aggressive party who brought about the ‘adulter-
ous intercourse ’ between herself and the plaintiff’s husband,”
but that “the defendant was the victim of the wiles, blan-
dishments and intrigues of plaintiff’s husband,” the plaintiff
cannot recover.

These two requests cover substantially the same grounds
and may be considered together. The court did not charge
these requests, but upon this point charged as follows: “The
defendant, if she committed adultery with the husband of
the plaintiff, is liable for damages in the action, whether the
husband sought and solicited the defendant, or the defend-
ant the husband of the plaintiff.” The court further added,
that *if the defendant was an active, persuading party in
the alienation of affection” that fact might be considered
on the question of punitive damages.

This part of the charge, although the defendant complains
of it in the brief, is not assigned for error; indeed no part
of the charge as actually given is assigned for error. The
only errors assigned on this part of the case relate to the
action of the court in refusing to charge the two requests
last above mentioned.

It may perhaps be doubted whether there was sufficient
evidence in the case to justify the defendant in making these
requests. Certainly the record discloses very little evidence
of that kind.

The evidence for the plaintiff tended strongly to show
that the defendant * was an active or aggressive party ” in
bringing about the state of things complained of by the plain-
tiff; while, apparently, the only evidence to the contrary was
that of the husband, to the effect “that any affection that
might exist on the part of the defendant” for him, *was
begun and prolonged ” by him. For the purposes of dis-
cussion, however, we will assume that there was evidence of
the kind in question before the jury.

The plaintiff claimed to have proved her case, and if that
claim was sustained by the jury, she was entitled to recover
in this action. Foot v. Card, 58 Conn. 1. Her case was
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based upon these facts: that the defendant had committed
adultery with Hart, had thereafter continuously lived in
adultery with him at her home, and had thereby won his
affections from the plaintiff and caused him to abandon her.
To meet this case the defendant, in these requests, asks the
court to say to the jury that if the husband seduced her, and
she was the victim of his wiles, that would be a complete
bar to this action; and the question is whether this is so.
The question is one of first impression in this State, and,
80 far as we are aware, it has not been passed upon elsewhere
in a case just like the present, and must therefore be deter-
mined upon principle rather than precedent. The lack of
Precedent is not surprising. The right of the injured wife to
bring an action of this kind was not recognized in any of
the States until recently, and is still denied in many of them.
Our own case of Foot v. Card, 58 Conn. 1, one of the pioneer
cases of this kind, was decided in 1889. We are of opinion
that the facts assumed in the requests, even if true, consti-
fute no bar to the plaintiff’s action. The defense embodied
in the requests is based upon the liypothesis that the defend-
ant is guilty of the things charged against her. She thus,
hypothetically, admits that she committed adultery with
Hart, has long lived in adultery with him at her home,
and that as a result of this Hart has abandoned his wife
for her. She was a widow, of full age, with full knowl-
edge that Hart was the husband of the plaintiff. She admits,
bypothetically, that she engaged with him in a great wrong
to the plaintiff. She knew that her course of conduct with
him would probably lead him to abandon his wife. * There
can be no surer means adopted to estrange husband and wife
and stifle all affections that ever existed between them, than
the existence of improper relations, especially of a eriminal
Dature, between one of them and another party.” Shufeldt
v. Shufeldt, 86 Md. 519, 525. She now claims, in effect,
that because the husband seduced her she is absolved from
liability for her own wrongs against the wife. The word
“seduce,” when used with reference to the conduct of a man
toward & woman, is universally understood to mean an en-




140 OCTOBER, 1908. 76 Conn.

Hart ». Knapp.

ticement of her on his part to the surrender of her chastity,
by means of some art, influence, promise or deception calcu-
lated to accomplish that object, and to include the yielding
of her person to him.” State v. Bierce, 27 Conn. 819, 321.
W hen, therefore, the defendant says that the husband seduced
her, that is merely saying that he first solicited, enticed and
persuaded her to adulterous intercourse with him, and that
she yielded to his persuasion. She yielded to him first, and
then continued to live in adultery with him at her home, al-
though for aught that appears she might easily have gotten
rid of him had she chosen to doso. In whatshe did with the
husband she did with full knowledge that it was wrongful,
and that it would, as the plaintiff claimsit did, result in harm
to the plaintiff. The gist of the defense set up in the re-
quests is that the defendant did a great wrong by the per-
suasion of the husband. We know of no rule of law, civil
or criminal, that absolves her from liability for such wrong
because of such persuasion. Solicitation, persuasion, entice-
ment, temptation, however urgent, powerful or'a.lluring, do
not constitute duress. In law, so far as regards the plain-
tiff, what the defendant did with Hart, she did of her own
free will; and she is responsible to the wife for the results
of her conduct with the husband, even if it be true that he
persuaded her to do what she did, and “ was the active or
aggressive party ' in procuring her to do so.

In actions for criminal conversation at common law, the
fact that the wife was, so to speak, the seductress was of no
avail as a defense; Egbert v. Greenwalt, 44 Mich. 245;
Bigaouette v. Paulet, 134 Mass. 123 ; Bedan v. Turney, 99
Cal. 649; Moore v. Hammons, 119 Ind. 510; Kroessin v.
Keller, 60 Minn. 372; although in some cases it has been
admitted as bearing upon the quantum of damages. Sieber v.
Pettit, 200 Pa. St. 58.

Some of the reasons given for applying such a rule in
such actions may not exist in actions brought by the wife
to vindicate her rights to the society and affections of
her husband ; but it is difficult to see why an analogous
rule should not be applied in a case like the present to the
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defense that the husband was the seducer. It may be that
in cases like that of Kroessin v. Keller, 60 Minn. 372, an
action by a married woman against one of her own sex simply
for an act of adultery with the husband, and alleging neither
alienation of his affections, nor neglect or abandonment of
the plaintiff, the fact that the husband was the seducer should
be held to be a defense, as is suggested in that case; but we
have no occasion here and now to decide such a question, for
the case at bar is not at all like the Minnesota case. Upon
principle we think the facts set up in the requests do not
coustitute a defense in the present case, and we know of no
decision of any court of last resort to the contrary.
There is no error.

In this opinion the other judges concurred.

TaE DiME SAvVINGS BANK OF WATERBURY vs. PAUL F.
MCALENNEY ET AL.

Third Judieial District, New Haven, June Term, 1903.
ToRRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

In order to justify a finding that a claim was duly presented against
the estate of a deceased person, it i8 not enough that at some un-
known time and in some unknown way within the period limited
for such presentation the executor derived knowledge of the exist-
ence of the claim from the creditor. It must at least appear that
the creditor has said or done something for the purpose of acqnir-
ing a status for his claim which would entitle it to share in the as-
sets of the estate.

The plaintiff held a note and mortgage deed made by C, of whose will
the defendant was executor and also the sole legatee and devisee.
After C's deatl the defendant paid interest on the note to the
plaintiff for several years, until it was discovered that the mort-
gage was void inasmuch as € never had any title to the land. Held
that these payments of interest did not tend so much to prove the
due presentation of the note against the estate, as they did an in-
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tention of the parties to continue the loan on the strength of the
supposedly valid mortgage security.

Submitted on briefs June 3d—decided October Tth, 1903.

ACTION to recover damages for breach of covenant, or in
lieu thereof the amount of a mortgage note, brought to the
Superior Court in New Haven County, where a demurrer to
the substituted complaint was overruled (Ralph Wheeler, )
and the case was tried to the court, Shumway, J.; facts
found, judgment rendered for the plaintiff, and appeal by the
defendant. Error and judgment reversed.

February 29th, 1888, Joseph Cassidy of Waterbury owed
the plaintiff 1,800, as evidenced by his note therefor pay-
able on demand, with interest semi-annually in advance. On
that day, to secure said note, he executed to the plaintiff &
mortgage deed of a certain piece of land in his possession,
which mortgage contained the usual covenants of a warrantee
deed. Said note is still owned by the plaintiff and unpaid.
January 19th, 1890, Cassidy died, still possessed of the land
and leaving an estate, consisting mostly of realty, which
estate amounted to more than $20,000 over and above all
debts and liabilities. He left a will in which he gave all
his property to the defendant McAlenney. McAlenney was
pamed executor, and qualified. He inventoried the mort-
gaged premises, entered into possession of them, and settled
the estate. Six months from and after February 5th, 1890,
were limited for the presentation of claims. In March, 1891,
McAlenney began to pay the interest upon said mortgage

- note as it accrued, and coutinued to do so until March, 1895.

During all this time both McAlenney and the plaintiff be-
lieved that the latter’s mortgage was a valid one. Shortly
after March, 1895, McAlenney became aware of a defect in
his title which he had theretofore believed to be a good one,
and so notified the plaintiff. Litigation was soon begun,
which, in March, 1897, terminated in the successful asser-
tion by another of a title paramount to that of Cassidy at the
date of the mortgage, the acquisition by that person of the
possession of the land, and an adjudication that Cassidy had
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no interest therein at the time of his mortgage to the de-
fendant, and that said mortgage was void and of no effect.
November 22d, 1898, and again later, the plaintiff exhibited
to the defendant as executor its claim against the estate for
the amount of itg damages arising from said eviction and
from the breach of the covenant of warranty contained in
said mortgage. The executor refusing payment, the present
action was begun on said day. The substituted complaint,
upon which the trial wag had, alleged not only the exhibi
tions of claim above recited, but also that the plaintiff had
exhibited its claim upon the note to the executor within the
SiX months limited for the presentation of claims. The
other pertinent facts are sufficiently stated in the opinion.

Nathaniel R. Bronson and Cornelius J. Danaher, for the
appellants (defenda.nts)’.

Edward F. Cvle, for the appellee (plaintiff).

PRENTICE, J. This action was originally brought againat
the defendant in his individual capacity. After a demurrer
to the complaint had been sustained in paert, a substitute
complaint was filed. This baving been demurred to with
the same result ag before, the defendant in his capacity as
executor was cited in as a party defendant, and another
complaint substituted. Another demurrer followed, which
-~ Was overruled, After the pleadings had passed through
sundry other vicissitudes unimportant to notice, an answer
Wwas filed and the case went to trial to the jury. After the
evidence was closed the case was taken from the jury and
submitted to the court for decision. .

The last substituted complaint, in a single count, was ap-
Parently framed for the purpose of furnishing a basis fora
Judgment either for the amount due upon the note, or for
the damages arising from a breach of the covenant of war-
Tanty contained in the mortgage deed, as the proof might
warrant, No exception wns taken to its form, and we there-
fore need take none.
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The court, from the evidence, found that no exhibition of
a claim for a breach of warranty had been seasonably made,
and therefore adjudged that the plaintiff was not entitled to
recover for such breach. It was, however, found that within
the time limited for the presentation of claims against the
estate, the plaintiff exhibited its claim under the note to the
defendant executor. Judgment was accordingly rendered
against him in that capacity for the amount of said note and
interest.

It is difficult to discover from the record and the tran-
script of the proceedings which is before us, in connection
with the appeal, what right the court had to render a judg-
ment such as was rendered. In its demurrer filed to the
second special defense in the answer, the plaintiff expressly
declared that the cause of action sued upon was one based
upon the eviction, and none other. This statement was more
than once reiterated during the trial. When the case was
taken from the jury and submitted to the court for decision,
it was conceded by all concerned that the plaintiff could
have jl}dgment only in the event that there had been a proper
and seasonable presentation of the claim for the breach of
warranty, and the sole question submitted was, as we read
the record, upon this point. Upon this question the court
ruled adversely to the plaintiff, but proceeded to find what
counsel had disclaimed his ability to prove, to wit, a due
presentation of a claim upon the note, and to render a judg-
ment therefor. As the appellant, however, has, in his ap-
peal, failed to clearly take advantage of this aspect of the
case, we pass to a consideration of other questions involved.

The subordinate facts from which the court’s conclusion
that there had been a due presentation of the claim under
the note was drawn, are stated in the finding as follows: “It
did not appear from the evidence precisely at what time nor
in what manner the existence of the note secured by the
mortgage given by said Cassidy to the plaintiff bank was
made known to the defendant, or when or in what manner
said note was presented to him as executor as a claim against
the estate. I find that soon after administration of the estate
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was granted to the defendant the existence of the note as a
claim against the estate was made known to him by said
plaintiff bank, and the defendant began in March, 1891, to
pay the interest on said note, and continued to pay the same
until March, 1895 ; and as a conclusion therefrom I find the
allegation in paragraph 18 of the substituted complaint to
be true.”

An examination of this statement, taken in connection with
the facts disclosed by the record, shows that the fact of ex-
hibition within the meaning and intent of the law was found
upon the following subordinate facts alone : (1) knowledge
on the part of the executor of the existence of the claim ;
(2) the derivation of such knowledge from the plaintiff; and
(3) payment of interest on the note for the four years named.
With respect to the first two of these subordinate facts, it
will be noticed that there is no finding of any act done or
word spoken by the plaintiff, or by any one in its behalf,
which was either actuated by a purpose to put this note in a
bosition to claim payment out of the estate, or which evi-
denced, or was intended to evidence, any such purpose. The
finding is barren of fact or incident transpiring prior to the
expiration of the time limited for the presentation of claims
indicative of an intention on the plaintiff’s part to establish
for its claim a status which should entitle it to share in the
division of the assets of the estate. All that appears is that
at some time unknown and in some way unknown, either
with or without purpose, knowledge of the existence of the
claim passed from the plaintiff to the executor. This we
have heretofore held is not enough. Brown ¢ Bros.v. Brown,
56 Conn. 249; Pike v. Thorp, 44 id. 450.

So far as the interest payments are concerned, neither these
nor anything in connection with or attending them could by
any possibility amount to a seasonable exhibition of a claim

ed upon the mortgage note, or the legal equivalent of

such exhibition, since the first payment was not made until

Séven months after the time limited for the presentation of

claims had expired, and the plaintiff’s claim became barred.

Conduct which began in March, 1891, was too late to be ef-
VoLr. Lxxvi—10
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fective in nccomplishing a presentation prior to August 6th,
1890.

As evidence of a prior presentation, these interest pay-
ments—made as they were by one who was the equity owner
as well as the executor, and made apparently for the most
part, if not wholly, after the settlement of the estate—could
bave no significance, since they were more in consonance
with an intention on the part of the parties that the mort-
gage loan was to remain a continuing one than one that it
was to be paid out of the estate in settlement.

Tt follows that the court, in finding the essential fact of a
seasonable exhibition by the plaintiff to the defendant execu-
tor of its claim under the note, must have either misconceived
the legal requirements of such an exhibition, or found the
fact without evidence.

There is error and the judgment is reversed.

In this opinion the other judges concurred.

Isaac A. NORTHROP v3. FRANK CHASE ET AL.

First Judicial District, Hartford, October Term, 1903.
TORRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, J8.

It is no defense to a suit to foreclose a mortgage, that an action upon
the note to secure which the mortgage was given is barred by the
statute of limitations.

In a suit to foreclose a mortgage the defendant pleaded, among other
things, that the mortgagor and his successors in title had been in
adverse possession of the mortgaged premises for more than fifteen
years after the date of the mortgage, without recognizing its exist-
ence. Held that under a denial of the truth of this averment the
plaintiff could prove a part payment of the mortgage debt, or any
other act of the mortgagor within said period, recognizing the con-
tinued existence of the mortgage, without specially pleading such
payment or acts in his reply.

The question as to what was decided iu another action, if admissible,
must be proved by the record or a duly anthenticated copy; itcan-
not be shown by the statement of a witness.

Argued October 8th—decided December 18th, 1903,
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ActIox to forecloge mortgages of real estate, brought to
and tried by the Court of Common Pleas in Litchfield County,
Welch, J. ; judgment for defendants, and appeal by plaintiff.
No error.

Charles W. Murphy, for the appellant (plaintiff).

John H. Roraback and Jokn F. Addis, for the appellees
(defendants).

Hary, J. The complaint, dated November 4th, 1901, al-
leges in the first count that on the 2Tth of December, 1858,
Perry Chase mortgaged certain described land to Isaac North-
rop to secure the payment of a note of said Perry Chase for
$200, dated December 24th, 1858, payable to said Isaac
Northrop on demand with interest. The second coynt de-
scribes another mortgage dated October 10th, 1867, between
the saine parties and apparently upon the same land, to se-
cure the payment of a similar note between said parties for
8166.39, dated October 10th, 1867. The plaintiff is alleged
to be the owner of said notes under the will of Isaac North-
Top, who died in 1868.

The defendants, who are the heirs of Perry Chase, the
maker of said notes, who died in 1899, allege by separate
defenses to both counts of the complaint, first, adverse pos-
session of the mortgaged premises by the mortgagor and his
Successors, for more than fifteen years after the date of the
mortgages, without recognizing the existence of the mort-
83ges; second, that the right of action upon the notes ac-
¢rued more than seventeen years prior to the commencement
of this action and to the death of the maker of the notes;
third, that the right of action to foreclose the mortgages ac-
crued more than twenty years before the commencement of
the action and the death of the mortgagor; and fourth, that
58id Perry Chase prior to his death fully paid and discharged
both of said notes and mortgages.

The plaintiff in his reply denied the averments of each of
83id four defenses ; and to said first, second and third defenses
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" made a further reply, to the effect that within fifteen years

said Perry Chase had paid and promised to pay interest upon
said notes, and in consideration of the plaintiff’s forbearance
to foreclose said mortgages had promised to convey his title
to said premises to the plaintiff at the commencement of the
year 1900.

The trial court sustained the defendants’ demurrer to said
special reply upon the ground, among others, that it con-
tained no matter in avoidance.

The mere fact thatan action at law upon the notes was
barred by the statute of limitations, as set forth in the second
defense to both counts, constituted no defense to the action
to foreclose the mortgages. Belknap v. @leason, 11 Conn.
160, 163 ; Hough v. Bailey, 32 id. 288.

Such facts alleged in the special reply asshowed a payment
by the mortgagor within fifteen years of any part of the
mortgage debt, or the performance by him of any act recog-
nizing the continued existence of the mortgage, might have
been proved by the plaintiff, under his denial of the first de-
fense of the answer, without specially pleading them by way
of reply. But upon the trial of the case the court found the
fourth defense proven, and that *said notes were both paid
in full by the said Perry Chase prior to the year 1878.” The
plaintiff can therefore have suffered no injury from the ruling
sustaining the defendants’ demurrer to the reply, unless the
court committed some error in the trial of the issue s to the
payment of the notes. ’

The only such error assigned is, that the court upon the
defendants’ objection excluded the question: “ Whatdid the
court decide as to whether Mr. Chase owed the debt or not, ”
when asked of the plaintiff by his counsel for the purpose of
showing “that at the trial of a certain action at law against
this plaintiff, in which a garnishee process had been served
on said Perry Chase as his debtor, the court had decided from
the facts that said Chase was indebted to this plaintiff.”

The ruling was correct. If such judgment between other
parties was admissible for any purpose in this action, the
proper way of proving it was by the record of the court in
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which it was rendered, or a duly authenticated copy of such
record. Waterbury Lumber & Coal Co.v. Hinckley, 75 Conn.
187, 190.

There is no error.

In this opinion the other judges concurred.

Epwin A. BUCK, ADMINISTRATOR, vs. GEORGE LINCOLN
ET AL.

First Judicial District, Hartford, October Term, 1803,
TORRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

By his will, executed in 1875, a testator gave the use of certain real es-
tate to his widow for life, and then to E, his son’s wife, for her life.
Io the next sentence he provided that ‘‘in case’ the son survived
E he was to have the use of the property during his life, * and the
balance or residue of said property after such users have terminated,
I give, devise and bequeath to the heirs at law ' of said son. Ina
8uit to construe the will it was held » —

1. That the devise in remainder to the heirs of the son could not prop-
erly be regarded as contingent upon his surviving his wife, but must
be construed as an independent and absolute gift as fully asif it had
been the subject of a separate sentence.

2. That inasmuch as the son’s ** heirs’’ might be other than his “im-
mediate issue or descendants,” the devise in remainder was void
under the then existing statute against perpetuities (Rev. 1875,
p. 852, §3). '

Argued October 6th—decided December 18th, 1903.

ACTION to determine the construction of the will of Wal-
ter Ashley, deceased, brought to the Superior Court in Wind-
ham County, Shumway, J., and reserved, upon an agreed
statement of facts, for the advice of this court.

The will and codicil, after giving to the testator's widow
the life use of all his estate, made these provisions : —

“I do give, devise, and bequeath to my daughter Sarah E.

by 2at o

TR
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Shew one half of all my property at the expiration of my
wife’s life estate in the same (except that portion which is
situated in Willimantic village) to be her own estate and the
estate of her heirs forever.

«I ... give, devise, and bequeath to Ellen M. Ashley,
wife of my son Charles R. Ashley, the use and improvement
of all my real estate situated in Willimantic village and also
of one half of all my other property real and personal where-
soever situated. All my said property being subjected to
the life use of Martha Ashley, my wife, by the provisions of
this said will, and the use thereof to the said Ellen M. is to
commence at the expiration of the said life use of my wife,
and to continue during the natural life of the said Ellen M.

“In case the said Charles R. Ashley should survive the
said Ellen, then the use of said property is to continue to be
enjoyed by him during his natural life, and the balance or
residue of said property after such users have terminated, I
give, devise and bequeath to the heirs-at-law of the said
Charles R. Ashley. I do also hereby authorize and empower
the said Charles R. Asbley, acting as my executor, to sell
or convey any part or the whole of the property, real or
personal, named in the said will and this codicil as to him
may seem for the best interests of said estate, and the avails
of such sale or sales, if she be living at the time, and I do
also confer like power and authority upen any person who
may succeed the said Cbarles R. Ashley in said executor-
ship.”

The testator died in 1877, leaving as his sole heirs at law
his two children above named. Shortly.afterwards Sarah
E. Shew, by a proper deed, conveyed to Charles R. Ashley,
all her right, title, and interest in all the real estate left by
the deceased. The testator’s widow died in 1895. Charles
R. Ashley died testate in J uly, 1900. His widow Ellen M.
Ashley died a few days afterwards. There remains in the
possession of the plaintiff as administrator of Walter Ashley,
deceased, as undistributed estate, part of the real estate left

b): him in Willimantic, and this suit was brought to ascer-
tain to whom it of right belonged.
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William A. King, for the plaintiff.

Lewis Sperry, for George Lincoln et al.

Charles E. Perkine and Huber Clark, for Elizabeth D.
Johnson et al,

BALDWIN,J. The devise in remainder to the heirs at law
of Charles R. Ashley cannot properly be regarded as contin-
gent upon his surviving his wife. The provision that it
Was to take effect in enjoyment only after all the users ”
previously given (two of which had no connection with that
contingency) had terminated, and the presumption that the
testator intended to dispose of his entire estate, show that
it should be construed as an independent and absolute gift
83 fully as if it had been the subject of a separate sentence,

This remainder took effect in right, if at all, on the death
of the testator. It was created in favor of the heirs at law
of a person then in being. As they could not be ascertained
until the death of that person, and might be other than his
children, it is settled by a long line of decisions that the de-
V186 was void under the then existing statute against per-
Petuities. Tingier v. Chambertin, 71 Conn. 466, 469. This
did not impair the validity of the several life estates in the
Wilﬁmantic lands ; but the remainder limited after them
being one that could not lawfully be created, the reversion
in those lands, and in the residue of his real estate, became
intestate estate of Walter Ashley upon his decease. As
such the title passed to his two children in equal shares.

This result frustrated the main scheme of the will, which
Wwas to give, after his wife’s deceage, the Willimantic
Property and half the residue of his estate to his son, or
those claiming under him. To divide the reversion as intes-
tate estate would be to give to Mrs. Shew, besides her own
testamentary share, half of that intended for her brother and
his family,

Whether the doctrine applies that, where it is impossible
to execute the main purpose of a will, by reason of the fail-
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ure of a provision for one line of natural descent, and gross
inequality would result were the provisions for other lines
to be allowed to stand, all must fall together so as to let the
law work out, by the rules of inheritance and distribution,
that equality which the will was designed but failed to se-
cure (see White v. Allen, post, p. 185), there is no occasion to
enquire, for whatever Mrs. Shew inherited, as well as all that
she may have acquired by devise, she conveyed in fee simple
to her brother. At the date of that conveyance, and before
its execution, he and she together owned, either in rever-
sion or remainder, or in both ways, all of the testator’s lands.
The deed therefore invested him with an absolute title to
them, subject to the life estates. His will gave to his wife,
in fee simple, all the real estate of which he should die
seized and possessed, or to which he might be entitled at the
time of his decease. These terms covered all the Willi-
mantic lands.

For the reasons sbove stated, the Superior Court is ad-
vised that said lands passed to the widow of Charles R. Ash-
ley under said devise, and upon her decease became part of
her estate.

No costs will be taxed in this court in favor of or against
any party.

In this opinion the other judges concurred.

TEE TowN oF OLD SAYBROOK »s. THE TowxN oF MIL-
FORD.

First Judicial District, Hartford, October Term, 1903.
TORRANOYK, C.J., BALDWIN, HAMERSLEY, HALL and PRENTICE, J8.

It cannot be held, as matter of law, that 8 woman in feeble health, with
three young children to maintain, is debarred by statute from re-
ceiving aid from the town, merely because she has $10 a month at
her command for the support of herself and children.

In an action by one town against another to recover for necessary sup-
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plies furnished to a mother and her three young children, it ap-
peared that the plaintiff’s selectmen gave the required statutory
notice to the defendant, and then, in a postscript, stated that the
woman’s husband had deserted her, that he was supposed to be in
Milford, and that he ought to be arrested and made to support his
family. The defendant replied, denying its liability, but offering
to do all jt could to aid the plaintiff; and stated that as a result of
its actlon the husband had been arrested and had agreed to send
his wife $4 per week for six months. The receipt of this
letter was acknowledged and from time to time thereafter the
plaintif’s selectmen informed the defendant by letter as to the
condition of the wife and children and what was being done for
their support. Held that there was nothing in this correspondence
which could in reason or in law be deemed to limit the scope and
effect of the original notice.

One item in the plaintiff’s bill of particulars was for $3.60 for clothing
supplied to the family. Held tbat even if it could be assumed that
all of the clothing was for a baby a few weeks old who was born
after the statutory notice had been given to the defendant, the case
would merely call for the application of the maxim de minimis non
curat lex.

This court will not find reversible error upon pure assumptions as to
what the trial court may have done.

Whether the limitation upon the amount which one town can recover
of another for necessary support furnished paupers, under § 2485,
extends to and includes the medical treatment required to be pro-
vided by § 2478, quere.

Whether the limitation of § 2485, to a stated sum per week, is one that
applies to each and every week, or permits the amount unexpended
in one week to apply to the over-expenditure in another, quere.

In a guit 1o recover the expense of necessary support furnished to a
Iamily, the town is not obliged to show precisely what sum was
expended for each member, and that such amount did not exceed
the statutory limitation. The family may well be treated asa group
of persons and dealt with collectively.

Argued October 6th—decided December 18th, 1908.

ACTION to recover for supplies furnished paupers, brought
to.the Superior Court in Middlesex County where the plain-
tifl’s demurrer to the second defense of the answer was sus-
tained (Raiph Wheeler, J.) and the cause was afterwards
tried to the court, Thayer, J.; facts found and judgment
rendered for the plaintiff, and appeal by the defendant. No
error,

One Collins, having a settlement in the defendant town,
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but residing in the plaintiff town with his family consisting
of his wife and three small children aged six, five and three
years, respectively, on or about December 5th, 1900, deserted
his family, leaving them in the plaintiff town poor and un-
able to support themselves. On or about December 9th they,
being in this condition, applied to the plaintiff town for sup-
port,and on that date the town began to furnish them with
necessary support, which was continued until November 15th,
1901. Within five days after said December 9th, the select-
men of the plaintiff sent by mail to the defendant the writ-
ten notice outlined in the opinion, and thereupon followed
the correspondence also outlined in the opinion. Collins’
enforced weekly contributions therein referred to, amounted
to $164 in the whole. The plaintiff never informed the de-
fendant of the extent to which it was furnishing support, or
of the amount of its bill, until July 8th, 1901, when an item-
ized account to date was sent. Neither this bill nor any other
information in the matter was ever requested. The items
on the debit side of the plaintiff’s bill of particulars amounted
to $371.99. Two credits were given: one the $164 paid by
Collins, and the other $42.50 paid by one Pratt, the boarder
referred to in the opinion, leaving $165.49 due, for which
sum, with interest, the plaintiff claimed to recover.

The other pertinent facts are sufficiently stated in the
opinion,

William B. Stoddard and Robert C. Stoddard, for the ap-
pellant (defendant).

William J. Brennan, for the appellee (plaintiff).

PRENTICE, J. The reasons of appeal which relate to the
action of the court in sustaining the demurrer to portions of
the second defense, need not be considered. Upon the trial
the defendant was unrestricted in his proof of the facts al-
leged in such defense, and all the questions of law involved
were then passed upon and made grounds of appeal.

The appellantcontends that the persons to whom the sup-
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port was furnished by the plaintiff were not paupers within
the meaning of the statute. The finding expressly negatives
this contention. It is found that they were, during the whole
period in question, poor and unable to support themselves,
and that all that was furnished was necessary.

It is claimed that the facts detailed in the finding show
that the court was led to the above conclusions by an er-
Toneous view of the law. The family to which the aid was
given consisted of the wife and three small children—the
oldest being six years old. The period covered by the bill
of particulars is practically ten months. The family was
in receipt from the absent husband of $4 a week, the
Wife—who was in feeble health and delivered of another
child at the end of four months—managed to earn fifty cents
a week a part of the time, and a boarder—who by reason of
Mrs. Collins’s ill health was secured by the plaintiff’s select-
men to do the heavy work about the house—contributed
$2.50 a week for seventeen weeks. This income for the ten
months, therefore, did not exceed $226.50. Of this amount,
$84.75 wag required to pay necessary doctor’s and nurse’s
bills, leaving $131.75. It may be safely assumed that the
82.50 & week received from the boarder represented little
profit. The resources of the family available for its support
thus became reduced to a scant §100 or less. We are not
Prepared to say that we have upon our statute books a law
80 rigid or so harsh that a woman in feeble health, with three
small children to house, clothe and feed, who has 810 a month
at her command, cannot in these times as a matter of law
satisfy the conditions entitling her to share in public benefi-

- cence.

It is next claimed, on behalf of the defendant, that the
Plaintiff neglected to give the required notice, and therefore
cannot recover. The notice contained in the plaintiff’s let-
ter of December 12th was clearly a sufficient one, as counsel
In argument conceded. Washington v. Kent, 38 Conn. 249;
Windham . Lebanon, 51 id. 819; Bethlehem v. Wateriown,
ibid. 490. It is said, however, that the nccompanying post-
Bcript and subsequent correspondence operated to limit the
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notice and preclude recovery for any expenditure incurred in
excess of the husband’s forced contributions of $4 a week.
The letter of December 12th distinctly notified the defend-
ant that the family of Clinton L. Collins, consisting of the
wife and three small children, were in the town on expense,
and that the plaintiff would look to the defendant as the
town of their settlement for reimbursement for all legal
charges for their support.” The postscript gave the defend-
ant information concerning the husband and his desertion
of the family and present whereabouts, the names of persons
from whom information concerning his settlement could be
obtained, a request for advice as to what course should be
pursued, and a suggestion that he should be arrested and
made to support his family. The defendant replied under
date of December 15th, disclaiming knowledge of Collins’
residence, and advising the plaintiff that as the result of
legal proceedings begun against him he had entered into an
agreement to pay 84 4 week for six months toward the support
of his family. In reply to this letter, plaintiff on the 18th
wrote at some length discussing the subject of settlement
and the condition in which the family were. In the letter
it was said that the writer, the plaintiff’s first selectman,
had directed the grocer aud marketman to furnish supplies
not to exceed $4 per week, adding: “Section 3304 of the
General Statutes (Rev. 1888) permits us to furnish and col-
lect $3 per week for the mother and $4.50 for the three chil-
dren.” On January Ist, 1901, the plaintiff’s first selectman
wrote a letter in the course of which he said that he did not
know exactly what the charges to date had been, but thought
that they did not exceed $8, as the good people of the town,
learning of the case, had furnished many supplies. The letter
added: “ We shall have to supply fuel, and I suppose pay the
rent, which is $8 per month. As long as the family have
no sickness, I think that $4 per week will maintain them.”
Here correspondence seems to have terminated until about
the middle of June, when the plaintiff wrote, giving infor-
mation of the birth of a child three weeks before, reminding
the defendant of the early expiration of Collins’ pledge of
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contribution, and asking if an itemized bill of expenses to
date was desired. On July 8th, apparently without reply to
the letter of June, such bill was sent. Subsequent corre-
spondence was occupied with an attempt on the one hand to
enforce, and on the other to escape, payment of the plaintiff’s
bill, which did not cease to accumulate until November 15th,
1901.

We fail to discover in this correspondence anything which
in reason or law can be held to limit the scope and effect of
the original notice. Any attempt to give such an effect to
the plaintiff’s letters, written in the most kindly and inform-
ing spirit, or even to the expressions of personal opinion
therein, ignores the purpose underlying the statutory require-
ment of notice, and assumes for them a technical character
which they do not and ought not to possess. Hamden v.
Bethany, 43 Conn. 212.

But it is urged that no notice was given of the birth of the
baby born on May 23d, until three weeks later, and that no
notice such as the statute requires was then or afterwards
given that aid was being furnished to it, and as a consequence
that the court erred in allowing the plaintiff to recover for
supplies furnished to this child.

This claim assumes that supplies were so furnished. The
finding does not so state, and we know of no presumption
that a new-born child does not, during the first four months
of its existence, draw its sustenance from its mother.
We know that it needs clothing, but we do not know that
the plaintiff had to provide any for it. The bill of particulars
indeed discloses that clothing was supplied to the family to
the amount of $3.60. Ifit all went to the child, the record
would only disclose a case for the application by us of the
maxim De minimis non curat lex. We need not pause to
state other answers to this too refined claim.

The defendant further claims that the court erred in in-
cluding in its judgment items for support furnished be-
tween December 9th, 1900, and January 14th, 1901, while the
cowplaint only seeks to recover for support furnished after
January 14th. We fail to discover in the record any foun-
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dation for the assumption here made. The finding indeed
states that the plaintiff began to furnish support on or about
December 9th. It does not, however, appear that it has
sued to recover, or has recovered, for support furnished:
farther back than January 15th, 1901. That is the date of
the first item in the bill of particulars. Weknow that
Collins began his weekly contributions on December 15th.
It is quite supposable that these contributions were suf-
ficient to meet the needs of the family until the middle of
January, and that therefore no charge was included in the
bill of particulars until that date. Such a supposition
would go far to explain another claim of error made as to
credits. But whether 80 or not, we are not justified in
finding error upon pure assumptions as to what the court
may have done.

Objection is made that the court erred in not crediting
upon the plaintiff’s account $192 as having been paid by
Collins under his agreement and its extension, instead of
$164, as credited. The court has expressly found that $164
was the total amount of these payments. There is nothing
sufficiently found, as to the number of payments made
within the time embraced in the bill of particulars, to justify
a conclusion upon mathematical calculation that the court
committed any mistake, even if that matter, relating to &
question of fact, was before us for review.

Included in the bill of particulars is an item of 6 paid
to a physician for attendance upon Mrs. Collins during
her confinement, another of $30 paid for three weeks nurs-
ing upon that occasion, and another of $48.75 paid a physi-
cian for fourteen weeks attendance upon the second child
at a later period. The defendant claimed that the plain-
tiff could not recover the whole of these several sums, since
thereby the statutory limitation of 8 a week for the mother
and $1.50 a week for each child was exceeded.

This claim assumes that the limitation contained in
§ 2485 of the General Statutes extends not only to the sup-
port provided to be furnished by that section, but also to
the medical treatment required to be provided by § 2478.
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It also assumes that the limitation, which is one as to the
rate per week for which there may be recovery, is one which
may be applied to dissected partial periods or single weeks,
. 80 that the expenditure for no week or selected group of
weeks can furnish a basis of recovery in excess of the pre-
scribed sum.

It is unnecessary to discuss the correctness of these as-
sumptions, since the plaintiff and Mrs. Collins were, subse-
quent to her confinement, in receipt of other income in
excess of the amount of the items in question, which came
without restriction and which they were at liberty to apply
a8 they pleased. They were free to appropriate these moneys
to the payment of doctors and nurses, and to call upon the
defendant to reimburse for all other necessities required
within the statutory limits. The defendant is asked to pay
only $165.49, covering about forty-two weeks of support,
being at the rate of scarcely $4 a week, as against the $7.50
permitted by statute to the family, not including the child
born on May 23d. Itis not in a position to successfully
invoke the protection of the statute upon any view of its
meaning or application.

The remaining reasons of appeal require only a passing
notice. One objects to the judgment, upon the ground that
on December 12th, when the notice was sent, the plaintiff
was not actually furnishing support to the family. The
finding expressly states the contrary. Another objects
because no evidence was introduced showing that what was
furnished was necessary for the support of the family. The
finding is explicit in saying that all that was furnished was
necessary. We are not to assume that the court found this
fact without evidence. Another objection appears to be in-
dicated, although not clearly stated, to the effect that the
plaintiff must fail in its action for the reason that it did not
show precisely what in amount was furnished to each mem-
ber of the family, and that the amount to each did not ex-
ceed the statutory limitation. This claim appears to have
been wisely abandoned in the brief. Clearly the plaintiff
was under no such impossible duty as would thus be im-
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posed. It acted as it rightfully might and reasonably must,
in treating the family as a group of persons connected by
such ties as justified their being dealt with collectively and
not individually.

There is no error.

In this opinion the other judges concurred.

Amos KEerFE vs. THE TowxN oF UNION.

Pirst Judicial District, Hartford, October Term, 1803.
ToRRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

Under the provisions of General Statutes, §§ 2517 to 2552, relating to
health officers, a town is liable for the reasonable value of services
rendered and expenses incurred, at the request of its town health
officer, in guarding quarantined premises during the prevalence of
smallpox therein, and in furnishing necessary articles for the use
of those afflicted with the disease.

Argued October 8th—decided December 18th, 1808.

ACTION to recover for services and expenses while guard-
ing and caring for persons ill with smallpox, pursuant to
direction of the town health officer, brought to the Superior
Court in Tolland County where a demurrer to the complaint
was overruled (Hlmer, J.) and the cause was afterwards tried
to the court, Gager, J. ; facts found and judgment rendered
for the plaintiff, and appeal by the defendant. No error.

Joel H. Reed, for the appellant (defendant).

Charles E. Searls, for the appellee (plaintiff).

Hary, J. The plaintiff seeks by this action to recover
compensation from the defendant town for services rendered

and expenses incurred by him in January and February,
1902, at the direction of the town health officer, in guarding
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and taking charge of certain premises in said town, and of
the occupants thereof, among whom were two persons sick
with smallpox, and also a number of workmen employed in
loading and drawing lumber in 2 lot about a mile from said
premises, all of whom had been quarantined in said prem-
ises by said town health officer. ’

It appears from the finding that at first two men were em-
ployed by the selectmen and paid by the town to guard the
house day and night, to make the quarantine effective. After
a few days the health officer discharged these two men and
employed the plaintiff, under an arrangement that the work-
nen occupying the quarantined premises might during the
day go to the wood-lot, where they had been working, and
return to the house at night, in charge of the plaintiff, who
Was to guard the house and men and see that the quarantine
was strictly observed. Whether this arrangement was ap-
proved by or known to the selectmen does not appear, nor
does it appear that any greater expense was thereby incurred
than would have been had the persons employed by the se-
lectmen continued to guard the quarantined house. The
said house was distant from any other house, upon an un-
frequented road, and said workmen could safely pass from
it to the wood-lot and return without endangering the pub-
He. :

Under this arrangement the plaintiff, by direction of the
health officer, took full charge of the house and its inmates
for forty-eight days, and until the quarantine was raised,
taking care that the workmen went directly to and from the
house and wood-lot, and that no other person entered the
house or leftit. He also furnished, at the expense of the
town, the provisions and other necessaries for the inmates of
the house.

Nothing was said by the health officer to the plaintiff re-
garding payment for such services, but the plaintiff expected
to receive reasonable compensation therefor, from the town.

The items of the bill of particulars were for services in
guarding the quarantined premises for fifty-eight days ; use of
plaintiff’s team aud cash paid for telephoning, $116; and mat-

Vor. Lxxvi—11
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tress and bedding for use of patients, §15. The court
found that $111.40 was a reasonable compensation for such
services and expenditures, and rendered judgment for the
plaintiff for that sum.

The defendant claims that the health officer had no author-
ity to bind the town.by his contract for such services and
expenditures.

As early as 1711 it was by Act of the General Court made
the duty of the selectmen of each town to take all proper
steps to prevent the spread of contagious diseases, and they
were empowered by warrant of two assistants or justices of
the peace to place in a separate house persons sick or suspected
to be infected with the smallpox, and to take care of and
provide nurses for such sick and infected persons, at the
charge of such persons if they were able, otherwise at the
expense of the town to which they belonged, and to perform
other described duties to prevent the spread of disease. Col.
Rec. 1706-1716, p. 231.

In 1760 the civil authority and selectmen of any town, in
case they judged it expedient to grant permission for the
innoculation of persons, were required to assign a place or
house where it could be carried on, and to provide nurses to
care for the persons infected ; for which service a “ meet rec-
ompence ” was to be paid to said authority and selectmen by
those concerned. Conn. Laws, 1750-1770, p. 298.

In 1805 it was enacted that the civil authority and select-
men of the several towns in the State should be * the board
of health, in their respective towns,” with all the powers and
authority for preventing malignant and infectious disease
delegated to the civil authorities and selectmen, or to the se-
lectmen, and with power to appoint health officers or a health
committee ; and that among other things it should be the duty
of such board, officers, or committee, to cause to be removed
all nuisances and sources of filth, within the limits of their
town, which in their judgment would endanger the lives or
health of the inhabitants, the expense thereof to be paid by
the persons causing the same, and, if not known, by the town.
It was also provided by this Act that all penalties or fines
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incurred for any violation of said Act, or any regulation: of
the board of health, should be paid to the town and consti-
tute a fund for the payment of the contingent expenses of
the board and for the relief of poor persons of the town af-
fected with infectious disease. General Statutes, Rev. 1808,
p- 616. i

In 1828 the boards of health in the several towns were re-
quired to adopt suitable measures for the vaccination of all
the inhabitants of their respective towns, the expense thereof
to be paid from the public treasury of the town. General
Statutes, Compilation of 1835, p. 497.

An Act passed in 1866 provided that the board of health
in any town might appoint such health officers and health
committees as it deemed expedient, and delegate to them the
powers possessed by the board. Public Acts of 1866, Chap.
5, p. 6.

In the Revision of 1875, pp. 258, 260, the town board of
health is described as consisting of the justices of the peace
and selectmen of each town, and is given all the power nec-
essary and proper for preserving the public health and pre-
venting the spread of malignant diseases ; and is, among other
things, specially empowered to order any person, * whom they
may have reasonable ground to believe to be infected with
any malignant, infectious, or contagious disease, into confine-
ment in any place to be designated by said board, there to
remain 50 long as said board shall judge necessary.”

In 1878 an Act was passed providing for the appointment
by the governor, with the advice of the senate, of a state board
of health, to consist of six persons, of whom three were to be
physicians and one a lawyer; and among its duties are those
of taking “cognizance of the interests of health and life
among the people of this State,” and of investigating and
inquiring respecting the causes of disease, and causing proper
sanitary information in its possession to be promptly for-
warded to the local health authorities of any city, borough,
town or county in the State. The salary of the secretary,
and certain expenses of such board, are paid by the State.
Public Acts of 1878, pp. 349, 350.

S VN
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Chapter 14 of the Public Acts of 1882, p. 125, provides for
the addition to the town boards of health of *such reputable
physicians resident in said town as shall be chosen for that
purpose by said justices and selectmen.”

In 1886 (Public Acts of 1886, Chap. 59, p. 582) it was en-
acted that the town boards of health should meet annually on
a fixed day and elect officers of the board ; and in 1887 (Pub-
lic Acts of 1887, Chap. 65, p. 694) that the officers, so an-
nually elected, should include & health officer or committee
endowed with all the powers of the board, and that in case
any town board should fail to elect such health officer or com-
mittee, the state board of health might appoint as health
officer any reputable physician with full powers of the board,
at a salary of not less than $50 a year, to be paid by the
treasurer of the town.

The Act of 1898 (Public Acts of 1898, Chap. 248, p. 399)
abolished all town boards of health, and provided that the
judges of the Superior Court should appoint for each county
a health officer to hold office for four years, to be paid by the
State, who should appoint for each town some “ discreet per-
son, learned in medical and sanitary science, to be health
officer for said town,” and to exercise in such town—except
within the limits of cities and boroughs empowered by charter
to appoint health boards or officers—all the powers and duties
by law vested in and imposed upon town boards of health, or
health officers or committees. Such town health officers are
required to report their doings annually tothe town in which
they are respectively appointed, such reports to be published
* with other town reports,” and to report to the county health
officer and tothe state board of health. Such town officer is
to be paid by the treasurer of the town *not less than three
dollars for each day of actual service, with his necessary ex-
penses, on the approval of his bill by the county health offi-
cer.”

Chapter 162 of the Public Acts of 1895, p. 527, empowers
the town health officer to cuuse swampy depressions where
there are unhealthy conditions, to be filled up, under the di-
rection of the selectmen, the expenses incurred thereby, with
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certain limitations, to be paid by the treasurer of the town,
upon the order of the selectmen.

Chapter 145 of the Public Acts of 1895, p. 519, provides
for the appointment by the common council of any city or
the court of burgesses of any borough, upon the nomination
of the mayor or warden, of some * discreet person learned in
medical and sanitary science ” to be health officer for such city
or borough, with *“all the rights and authority,” and “sub-
ject to all the duties,” provided by law for the board of
bealth or health committee of such city or borough ; and in case
of the failure of such city or borough authorities to so appoint,
for the appointment of such city or borough health officers
by the health officer of the county in which such city or bor-
ough is situated ; the compensation of such health officers to
be fixed by such common council or burgesses, and if not so
fixed to be not less than $3 for each day of actual service,
with his necessary expenses, on approval of his bill by the
county health officer.

These are the principal legislative enactments prior to 1902
concerning the powers and duties of health boards, health
officers, and health committees, in this State, their appoint-
ment and compensation, and the liability of towns for the
expense incurred by such boards and officers in the perform-
ance of their duties.

The Revision of 1902 contains substantially the same pro-
visions concerning the appointment and compensation of the '
state board of health, and of the county, city and town health
officers, as are found in the Acts of 1878, 1893 and 1895,
above referred to; and in relation to the powers and duties
of such town and city health officers, substantially the same
provisions as are contained in the several Acts before re-
ferred to describing the powers and duties of health boards,
and of the officers and committees appointed by such
boards.

Section 2548 of the Revision of 1902 contains the provi-
sion that all fines and penalties for violations of health laws
and regulations shall be paid to the town, city or borough in
which the offense is committed; but the provision that such
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money shall be a fund for the use of the health officers is
omitted.

From this legislation it will be seen that it has long been
the policy of this State to require its towns and other muniec-
ipalities to take, at their own expense, such measures within
their respective limits as were deemed necessary to preserve
the public health and prevent the spread of disease ; and that
for the accomplishment of that object, such acts as those de-
scribed in the plaintiff’s bill of particulars have always been
required to be performed, in such towns, either by the select-
men, or by a board of health composed either of officers of
the town, or of such officers and others chosen by them, or
by one or more health officers, or a health committee, ap-
pointed either by such board or in some other manner, to be
the health officer or officers for such town; and that such
compensation as has been paid such health officers for their
services, and the expense properly incurred by them in the
performance of their duties, has been required to be paid by
the town for which such officers were appointed and acted.

The State has required such duties to be performed by its
towns and cities and by their respective health officers, not
80 much upon the ground that the prevention of disease is a
matter of local interest, and that such duties are strictly
municipal in their character, by the performance of which
such towns and cities are benefited in their corporate capac-
ity, as for the reason that the preservation of the public
health is deemed to be a matter of interest to the entire
State, and the duty so imposed upon the municipalities is
deemed to be of a public and governmental nature, in the
performance of which such towns and cities, and their health
boards and officers acting for them, are governmental agen-
cies acting for the benefit of the public. Davock v. Moore,
105 Mich. 120, 128. i

This policy of the State was not changed by the Act of
1893. The principal purpose of that Act was *the creation
of a single responsible officer in each town who should be
charged with the important duties imposed upon health of-
ficers ” (Braman v. New London, T4 Conn. 695, 697), and
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who, by being “learned in medical and sanitary science,”
would be qualified to perform such duties; and this pur-
pose it was thought could best be accomplished by abolish-
ing town boards of health and changing the method of ap-
pointing town health officers.

Clearly it was not intended, by so changing the manner of
appointment of town health officers, to relieve the towns
from the expense of the measures required by law to be
taken in such towns for the preservation of health, since the
provisions of the earlier statutes requiring towns to pay such
expense still remain in force, and the Act of 1893 further
provides that each town shall pay for the services and neces-
sary expenses of its health officer.

The defendant is not relieved from liability by the fact
that its health officer is no longer appointed either by the
town or the town officers. For the accomplishment of such
a public object as the preservation of the public health and
the prevention of the spread of disease, it is competent for
the legislature either to itselfappoint, or to direct the manner
of appointment of persons to act as town health officers, in
order that the officers chosen may be qualified to adopt the
best measures and render the greatest assistance in the per-
formance of the public duty placed upon such towns; and
it is also within the power of the legislature to impose the
€xpense necessarily incurred by such health officers, in the
Performance of their duties, upon the municipalities for
which they are respectively appointed, and the inhabitants
of which are especially benefited by the acts of such health
officers. State ez rel. Bulkeley v. Williams, 68 Conn. 131,
148.

The word “expenses,” in the provision of the Act of 1893
(§2522) that the necessary expenses of the town health
officer shall be paid by the town treasurer upon the approval
of his bill by the county health officer, means something due
the health officer. Heublein v. New Haven, T5 Conn. 545,
547. The sum due the plaintiff has not been paid by the

health officer, nor is it claimed that he has incurred any per- .

sonal obligation to pay it. It was not the purpose of this
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provision that bills for services rendered at the direction of a
health officer must be paid by him, or that they should be
paid only when approved by the county health officer.

The rule exempting municipalities from liability for the
negligent acts of their officers or servants while engaged in
the performance of a governmental duty does not, as seems
to be argued, relieve them from paying the expense incurred
in the performance of such a duty.

The services rendered by the plaintiff, at the direction of
the health officer, were by such officer, and apparently by
the selectmen, deemed necessary for preventing the spread
of a malignant disease. They were such services as under
the statute the health officer had power to order to be per-
formed, and as were intended to be performed under his di-
rection. Unless such health officer possesses the power to
bind the town for the payment for such services, it might
be impossible for him to perform the duties which the law re-
quires him to perform. We think he has such power, and
that, in the absence of any express provision in the statute for
the payment for such services, it is clearly implied by the
language defining the duties and powers of a town health
officer and expressly giving to him “all the powers necessary
and proper for preserving the public health and preventing
the spread of diseases ” in the town for which he is appointed,
that such town is liable for the payment of a reasonable
compensation for such services and expenses as are de-
scribed in the plaintiff’s bill of particulars, when ordered by
its health officer. Elliott v. Kalkaska Supervisors, 58 Mich.
452; Labrie v. Manchester, 59 N. H. 120 ; Lynde v. Rock-
land, 66 Me. 309.

The bill of particulars is sufficiently specific to cover the
items included in the judgment.

There is no error.

In this opinion the other judges concurred.
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East Granby v. Hartford Electric Light Co.

TBE TowN oF East GRANBY vs. THE HARTFORD
-ELECTRIC LieHT COMPANY.

First Judicial District, Hartford, October Term, 1903.
TORRANCE, C. J., BALDWIN, HaMERSLEY, HaLL and PRENTICE, Js.

In 1889 the defendant's property in East Granby, consisting of a par-
tially completed water-power and electric plant, was assessed at a
valuation of $16,600 under the following items: Mills, stores and
manufactories $15,000, dwellings $800, land $800." Prior to Octo-
ber, 1000, the defendant had completed and was operating its plant,
the electricity produced by the water-power being transmitted by
Wwires for use in Hartford. In that year it handed in the tax list of
its property\on the ordinary printed form, writing the numerals
20 ™ before the printed words “ Acres of land,” and “$800 " in
the adjoining column under the printed head of ‘ Owner’s valua-
tion.” It also wrote under the beading of *“Owner's valuation,
but up aud down instead of across the sheet, * The same as last
year.” The aasessors, without any notice to the defendant, com-
Pleted the list by writing “Plant of the Hartford Electric Light
Co. $100,000 ”; and the present action wasg brought to collect the
tax laid upon the list as thus completed. Held :—

1. That it did not appear, either from the finding of the court or from
the evidence presented in the record, that the assessors had added
any property to the list as filed by the defendant, and therefore
the notice required by statute (§ 2307) to be given to the defendant
in case of such addition, was unnecessary.

2. That the description of the property as the “Plant of the Hartford
Electric Light Co.,"” was, in connection with the other descriptive
words in the list and abstract, sufficient for the purposes of taxa-
tion,

8. That although the defendant’s dam and reservoir were partly in
Bloomﬂeld, the water-power created was ** used and appropriated "
in East Granby, within the meaning of § 2345,

4. That the abstract of the tax list of 1800, in connection with the lists
themselves, were properly admitted to prove the allegation that
the property in question had been duly, assessed at $100,000 and so
8set in the list.

Whether the list filed by the defendant in 1900 met the requirements
of the statute (§2303), quere.

Argued October Tth—decided December 18th, 1908.

ACTION to recover a tax, brought to and tried by the
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Superior Court in Hartford County, Roraback, . ; judgment
for plaintiff, and appeal by defendant. No error.

Edward D. Robbins, for the appellant (deféendant).
Theodore M. Maltbie, for the appellee (plaintiff).

Haix, J. On October 1st, 1900, the defendant owned tax-
able property in the plaintiff town consisting of land, buildings
and machinery for producing electricity, and a water-power
with a dam and reservoir on the Farmington River, one half
of the dam being in the plaintiff town and the remainder in
the town of Bloomfield; all of which was then completed
and in operation for said purpose, and was the only property
then owned by defendant in the plaintiff town. Said water-
power was used only for the purpose of operating such ma-
chinery. The electricity produced was transmitted to and
used in Hartford.

On October 1st, 1899, the defendant owned said land but had
not completed the erection of said dam and buildings and the
placing of the machinery, and that year the defendant’s prop-
erty in said town was assessed at $16,600, being entered in the
abstract of tax lists for that year, as stated in the finding, as
“20 acres of land $800; buildings $800; mills, manufac-
tories, electric plant, $15,000.”

On October 1st, 1900, the defendant filed with the assessors
of the plaintiff town what it claims is such a tax list as is
described in §§ 3802, 3808 of the General Statutes of 1888
(5§ 2296, 2297 of the Revision of 1902). It was the ordinary
printed form for that purpose, upon which the court finds
were written before the printed words * Acres of land,” the
figures “20,” and against that item in the column for valu-
ation, the figures “ $800 ” ; and transversely across said blank
and apparently applying to all the other items printed upon
it, the words “The same as last year,” no value of such
other items of property being stated upon said blank.

After receiving this so-called tax list, the assessors ¢ com-
pleted the same by writing thereon the words * Plant of the
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Hartford Electric Light Co.,$100,000.>” This item was en-
tered against the defendant’s name upon the plaintiff’s abstract
of tax lists for 1900, lodged in the town clerk’s office, as
‘ Mills, Stores, and Manufactories, Plant of Electric Light
Company, $100,000.” No notice of such action of the as-
sessors was given to the defendant until the bill for said tax
wus presented for payment.

The defendant contends that these facts show that by their
action the assessors added to the list given in by the defend-
ant, property not contained in its list, and that the failure of
the assessors to give to the defendant the notice of such ad-
dition, required by § 3812 of the General Statutes of 1888
(§ 2307 of the Revision of 1902), rendered the tax sought to
be collected invalid.

Said sections provide that the assessors may add to the list
of any resident, or of any non-resident who has given in such
a list as is required of residents, any taxable property which
the assessors have reason to believe is owned by him, and is
omitted from his list, but that they shall within a certain
time give written notice to him of such addition.

The argument of the defendant is, that the facts show
that the Hartford Electric Light Company, on October 1st,
1900, handed in a valid list, in which it described its taxable
property in the plaintiff town as twenty acres of land, and
gave its valuation as *the same as last year ”; and that the
assessors by writing upon such list, and also against the de-
fendant's name upon the abstract of lists, the words “ Plant
of the Hartford Electric Light Co., $100,000,” added to said
list other property than said twenty acres of land, and that
therefore, to render the tax valid, the notice should have been
given as prescribed by the section of the statute referred to.

Whether we consider the facts as stated in the finding or
as established by the evidence before us—and it appears that
the defendant offered no evidence upon the trial—they fail
to sustain the defendant’s claim. It clearly appears, both
from the finding of the court and from an inspection of the
list itself, that the words *Same as last year” were not
written by the defendant upon its list for the purpose of

.
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stating its valuation of the twenty acres of land. If such
valuation had already been given as $800, why add * Same
as lust year”? The owner is not required to give his valu-
ation of the land described in his list, although it is proper
for him to do so.

From both the finding and the evidence it is manifest
that the words “ Same as last year ” were used by the de-
fendant to describe, by reference either to the tax records
or to the defendant’s list of the previous year, all its prop-
erty taxable in the town on October 1st, 1900, embraced in
the printed items upon the blank form, excepting perhaps
the twenty acres of land, and very likely these words were
intended as a statement also, by such reference, of the
owner's valuation of such property.

Assuming, without deciding, that such a list meets the
requirements of §§ 8802, 3803 of the General Statutes of 1888
(8§ 2296, 2297 of the Revision of 1902), it does not appear
from the record that the property placed by the assessors
in the defendant’s list, and in the abstract of lists for 1900,
was not the same as the property listed and taxed as de-
fendant’s taxable property in the previous year. The tax
list of 1899 was not laid in evidence at the trial, although
the abstract of the lists for that year appears to have been.
The plaintiff was not required to produce the list or ab-
stract of 1899 in order to make out a prima facie case.
There is no presumption that the property described in the
list and abstract of 1900 as * Plant of the Hartford Elec-
tric Light Co.” was not contained and so described in the
list of 1899. On the contrary, from the facts proved by the
plaintiff and in the absence of opposing evidence, the pre-
sumption is rather that the assessors acted regularly and
properly, and that the property described in the list of
1900 is the same as that listed and taxed in 1899. It was
proper for the assessors in perfecting the lists to examine,
both the lists and the abstracts of the previous year. Re-
vision of 1888, § 3813 ; General Statutes of 1902, § 2308.
As the defendant claimed that the property described in
the list of 1900 was neither the same as that placed in that
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list by the defendant, nor the same as that listed in the pre-
vious year, and that the tax in question was therefore in-
valid for want of notice of an addition to its list, the de-
fendant was required, in order to meet the prima facie case
established by the plaintiff, to present some evidence to
support such claim.

Under § 3812 of the Revision of 1888 (General Statutes
of 1902, § 2307) the defendant was not entitled to notice
‘of an increase by the assessors of the valuation of the prop-
erty described in the list, over the owner’s valuation given
in such list, or over the valuation of the same property
in the previous year. Goddard v. Seymour, 30 Conn.
394, 398 ; Monroe v. New Canaan, 43 id. 309, 8312, The
fact that the defendant’s property was assessed at $16,600
in 1899 and at $100,000 in 1900 does not, upon the
facts in this case, show that the assessors added to the list
of 1900 property not described in that list by the defendant,
or property not described in the list of the previous year.
The facts and evidence before us do not show that the de-
fendant was entitled to the notice prescribed by the section
of the statute above referred to.

The description of defendant’s property in the list and .
abstract of 1900, as * Plant of the Hartford Electric Light
Co., $100,000,” was, with the other descriptive words with
which these words were connected in the tax list and ab-
stract, a sufficient description of property for the purposes
of taxation. Monroe v. New Canaan, 48 Conn. 809, 311 ;
Lewis v. Eastford, 44 id. 477. Ifit is described in the same
words as in the tax record of the previous year to which
the defendant referred by the words “Same as last year,”
the defendant cannot be heard to complain.

Although the defendant’s dam and reservoir were lo-
cated partly in the town of Bloomfield, the water-power
created was used and appropriated in the plaintiff town
within the meaning of § 8850 of the Revision of 1888 (Gen-
Yral Statutes of 1902, § 2345), and all the property taxed was,
.apparently, properly taxed under the statutes regulating the
taxation of such property, as located in the latter town.
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The abstract of the tax lists of 1900, which by § 3815 of the
Revision of 1888 (General Statutes of 1902, § 2310) the
asgessors are directed to make and lodge with the town
clerk, were properly received in evidence, in connection with
the lists themselves, as proof of the allegation of the com-
plaint that the property in question had been duly and
properly assessed at $100,000 and so set in the assessment
list. :

The court properly denied the defendant’s motion for
further corrections of the finding.

There is no error.

In this opinion the other judges concurred.

THE STATE EX REL. CHARLES P. HowARD vs. THE HART
FORD STREET RAILWAY COMPANY.

First Judicial District, Hartford, October Term, 1903.
TORRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRERTICE, J8.

Final judgment rendered upon the merits of an application for a per-
emptory writ of mandamus comes within the principle of res
Jjudicata,and is a bar to another application for the same writ by the
same party under the same circumstances.

The city of Hartford applied for such a writ to compel the defendant
to remove a cross-over switch it had constructed at a point not
authorized by the municipal council, and final judgment upon the
merits was rendered in favor of the defendant. Held that such
judgment was a bar to another application for the same writ by
the relator, a citizen of Hartford, merely to enforce his rights as
one of the public.

While a street-railway company which does not adhere in all particulars
to the plan for the construction of its line adopted by the local mu-
nicipal authorities, may, at their instance, be required to conform
thereto (§ 3824), it does not necessarily follow that its disobedience
in a mere matter of detail—in this instance the location of a crose
over switch some distance from the place indicated on the plan—
is, for that sole reason, a public nuisance abatable by an adjoining
proprietor who suffers special annoyanoe therefrom. If sauch an-
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noyance is in its nature a necessary incident to the use of the high-
way for public travel, the street-railway company is not liable, al.
though the annoyance happens to fall with greater stress upon
such proprietor on account of his proximity to the switch. Itis
the nature of theannoyance, and not the disobedience of the street-
railway company, which determines its liability to those who hap-
pen to suffer most from the annoyance.

It, owing to physical or other conditions existing at that point, the
snnoyance caused to the adjoining proprietor is so peculiar and
exceptional, and so injurious to the quiet enjoyment of his home,
as to constitute an invasion of his property rights, he may then be
entitled to equitable relief, but not to a writ of mandamus. Such
private right could not be enforced, however, without establishing
the absolute illegality of the structure at the point in question.

Argued October Tth—decided December 18th, 1903.

APPLICATION for a writ of mandamus requiring the de-
fendant to remove a cross-over switch, brought to and tried
by the Superior Court in Hartford County, Roraback, J.,
after motions t6 quash the application and alternative writ,
as well as a demurrer to the return and one to the reply, had
been overruled (Thayer, J.); facts found and judgment

. rendered for the defendant, from which the relator appealed.
No error. .

Edward B. Bennett,- for the appellant (relator).

Lucius ¥. Robinson, with whom were Jokn T. Robinson
and M. Toscan Bennett, for the appellee (defendant).

HAMERSLEY, J. The relator claims a right to pursue this
. writ of mandamus on two distinct grounds: first, by reason
of his interest as a citizen of Hartford in the enforcement of
the legal duty the defendant owes specially to that portion
of the public represented by the city of Hartford ; second,
by reason of his interest as a stranger suffering special dam-
age from the defendant's failure to perform the corporate
duty alleged. ’
The defendant in its return alleged a former judgment of
the Superior Court denying a peremptory writ to enforce the
precise, specific duty the relator now seeks to enforce. The
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return in connection with the reply also put in issue certain
material facts. Upon the trial below the defendant claimed
that the former judgment constituted a bar to the relator’s
right to pursue this writ on the first ground, and that upon the
facts admitted and found by the court the relator could not
maintain the action upon the second ground. The trial court
supported these claims of the defendant, and if this action is
correct the judgment denying the peremptory writ must
stand.

The history of this case and the material facts as shown
by the record before us may be briefly stated thus: The de-
fendant was authorized by the legislature to construct and
operate a double-track electric railway through Farmington
Avenue in connection with a system of street railways author-
ized in the city of Hartford. In 1899 the defendant presented
to the mayor and common council of the city of Hartford &
plan showing the location and mode of constructing and op-
erating the double-track railway it was authorized to construct
in Farmington Avenue. This plan, as modified by the ad-
dition of certain conditions to be performed by the defendant,
was adopted. The statute (Public Acts of 1893, Chap. 169,
§§ 2, 3) forbade the defendant to depart from this plan in
constructing its railway, and gave to the city council control
over the placing of the tracks in accordance with the plan,
and power to order the removal of tracks not so placed, and
authorized the enforcement of such order by writ of man-
damus. Hartford v. Hartford Street Ry. Co.,78 Conn. 32T,
336. The plan thus adopted prescribed the precise portion
of the highway to be occupied by the railroad structure, and
provided that this structure should be built with four cross-
over switches, so-called, connecting the two tracks, so that
in case of necessity a car on one track might be transferred
to the other track. This mode of constructing a double-
track railroad is necessary to _the safest operation of the
road and to the most efficient service of public conven-
ience. The site where each crossover was to be placed was
designated by the plan.

The defendant constructed its railroad in accorda.nce with
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the plan, except that one cross-over switch was built 950
feet east of Sigourney Street and in front of No. 116 Farm-
ington Avenue, instead of 420 feet east of Sigourney Street,
as required by the plan. The city council, in accordance
with the provisions of the statute, ordered the defendant to
remove this switch, and applied for a peremptory writ of
mandamus commending the defendant to obey this order.
The mandate prayed for is thus stated in the alternative
writ: “Tt i3 hereby required and enjoined of you, the said
Hartford Street Railway Company, that before the first
Tuesday of May, 1900, you remove said cross-over located
on Farmington Avenue in front of No. 116, as required by
the said order of the mayor and court of common council of
said city of Hartford, and in all respects to obey said order
and conform to the laws of this State in regard thereto.”
With the exception of the date of performance this is the
same mandate asked for in the case now before us,

The defendant moved to quash the alternative writ, and
upon this motion being granted by the Superior Court the
city of Hartford appealed to this court.

We held that this difference in the location of the switch
was enough to prevent the defendant from claiming a con-
struction in substantial accordance with the plan, as against
an order of the council enforcing its power of control; that
mandamus would lie on application of the city to compel
obedience to this order; and that the facts showing the legal
duty of the defendant to obey the order were sufficiently
alleged ; and thereupon we reversed the judgment rendered
on the motion to quash, and remanded the cause for further
proceedings in the Superior Court. Hartford v. Hartford
Street Ry. Co., 73 Conn. 327.

The defendant then made return, and the case was tried
upon issues of fact. The trial court found the issues of fact
in favor of the defendant, and further found that in view of
all the facts a writ of peremptory mandamus, even if legally
Permissible, ought not to issue, and for this reason dismissed
the alternative writ.

Upon appeal by the city from this judgment, we held that

Vor. Lxxvi—12
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in refusing to issue a peremptory writ the court did not pass
the limits of its legal discretion, and that its action was not
reviewable. In this connection we said: “The writ of per-
emptory mandamus is an extraordinary remedy. Like other
extraordinary remedies it can be applied only under excep-
tional conditions, and must to a certain extent be subject to
judicial discretion. Daly v. Dimock, 55 Conn. 579, 590;
Chesbro v. Babeock, 59 id. 218, 217. It appears from the
finding, that the duty imposed upon the defendant by law
depends upon a coustruction of the language used in the vote
of the court of common council approving the location, which
cannot be said to be free from doubt until authoritatively
established ; that the interest of the city in the removal of the
track in question, whether pertaining to it as a private cor-
poration or as representative of public interest (except its
vital interest in the prompt obedience of this defendant cor-
poration to its lawful orders), was not substantial. On the
contrary, it appeared that the track in its present position
served rather than injured the public interests; that the
track was placed by the defendant in pursuance of the direc-
tion and approval of the city officials charged by law with
the execution of the orders of the council in respect to high-
ways, in the well-grounded belief that as thus placed it com-
plied with the directions of the court of common council.
Such conditions do not necessarily exclude discretion. Cer-
tainly, extreme caution should be used in denying a writ
which the court may lawfully issue, but we cannot say that
in this case there has been such a plain misconception of sound
discretion as would render the judgment erroneous. Some
of the other errors assigned invite question. Apparently full
effect was not given to the scope of our former decision ; but
the errors are not material in view of the ground on which
the judgment stands.” Hartford v. Hartford Street Ry. Co.,
T4 Conn. 194, 196,

The real parties to this former action were the city of
Hartford—a territorial municipal corporation acting specially
in behalf of that portion of the public composed of its inhabi-
tants—and the present defendant. The cause of action tried
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and determined involved the right of this portion of the pub-
lic to a peremptory writ of mandamus compelling the defend-
ant to obey the order of the city council. The court has
adjudged that such right does not exist. Whether this con-
clusion is reached because it has found that no duty of obe-
dience has been violated, or because it has found that such
enforcement of a nominel duty would work injustice to the
defendant without benefit to the public and would therefore
be inequitable, itis a final adjudication of the real cause of
action upon its merits. No question of a possible right upon
a change of circumstances, to again apply for a writ orginally
denied because its issue would be inequitable, is involved in
this case. An adjudication of anapplication for a peremptory
writ of mandamus upon its merits comes within the principle
of res judicata, and isa bar to another application for the same
writ by thesame party. Regina v. Pickles, 3 Q. B. 599, note.
In so far as each inhabitant of the city of Hartford was enti-
tled to make the application made by the city, the relator, as
such inhabitant, was a party to that application and is barred
by the judgment therein. If the application be regarded as an
ordinary action by the city in its corporate capacity, each in-
habitant is by our law regarded as aparty to the suit.
Beardsley v. Smith, 16 Conn. 368, 380.

The application of the relator as a citizen of Hartford, in
the present case, alleges substantially the same factsand asks
for the same writ denied by the former judgment,and that
judgment is a bar to this action.

Mandamus will never issue to enforce a private right.
To justify its issue to compel a private corporation to do a
particular act, it must appear that the act is in the nature of
a corporate act specially commanded by law; and in general
it will issue only at the instance of the public or of some per-
son entitled to represent the public, including the individual
in respect to whom the act commanded is to be done, or of
8ome person who, though a stranger to the corporationand
to the public interest, suffers an infraction of his private
right at the hands of the corporation in doing the act forbid-
den or not doing the act commanded ; and in this latter case




180 DECEMBER, 1903. 76 Conn.

State ex rel. Howard v. Hartford Street Ry. Co.

the mandamus compelling performance of the corporate duty
should be an effective remedy for the infraction of the private
right, and must be the only full and adequate remedy for that
infraction. American Asylum v. Pheniz Bank,4 Conn. 172,
178 ; Tobey v. Hakes, 54 id. 274, 275.

The second ground on which the relator claims the right
to pursue this writ involves the application of these general
principles to the facts alleged by the relator and found by
the court. The grievance of Mr. Howard (the relator) against
the defendant, for which be claims a right of legal redress, is
this : Mr. Howard occupies No. 116 Farmington Avenue as
the home of himself and family. The defendant’s railroad
tracks placed on Farmington Avenue in front of his residence
are constructed with a cross-over switch, and, by reason of
the proximity of Lis home to the railroad tracks thus con-
structed, the noise and vibration caused by the defendant in
running its cars over these tracks is an annoyance to said
Howard, causes great discomfort to him and his family, and
greatly disturbs and interferes with the comfort and' quiet en-
joyment of his home. Assuming that the annoyance thus
suffered by Mr. Howard is one for which the defendant is
legally liable to him, we do not think that it furnishes—in
connection with the other facts found—legal reason for the
issue at the instance of Mr. Howard of the peremptory writ
of mandamus he asks for in his application.

The relator’s argument in support of his contention is
based mainly, if not wholly, upon the assumption that inas-
much as the construction of the railroad tracks with four
cross-over switches, authorized by the legislature and ap-
proved by the city council, differed in detail of execution
from the plan approved by the council, in that one cross-over
switch connected the two tracks at a point 500 feet distant
from that indicated on the plan, that particular switch was,
when placed on the street, and bas ever since remained, a
public nuisance in the sense of being an unlawful obstruction
or encroachment upon the highway. The relator’s argument
is, that the switch being a public nuisance of this kind, the
annoyance suffered by him is a special damage caused by the
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nuisance, entitling him to its abatement, and therefore he has
a legal right to demand the issue of & writ of mandamus com-
manding the defendant to obey the order of the city council.

Whether this argument is sound or not, we think the as-
sumption on which it is based is incorrect. It may be thata
railroad structure of this kind placed in the highway is an
unlawfu] obstruction unless its location and mode of construc-
tion is submitted to and approved by the council, and it may
be that after such approval a road can be located and con-
structed in such utter disregard of the plan approved as to
be in effect a road built without submission or approval. But
it cannot be that a railroad authorized by the legislature, ap-
proved in its location and mode of construction by the coun-
cil, and built in substantial accord with that approval, is a
public nuisance merely because insome detail of construction
there is a departure from the plan approved. And it cannot
be that a particular part of the structure so built, which dif-
fers in detail from the mode of construction indicated by the
plan, is for that reason only a public nuisance, although the
difference may be sufficient to justify the council in ordering
the part to be removed and the construction made to conform
to the plan. For instance, in the plan before us the railroad
ties are required to e of oak or chestnut wood and the steel
rails to be of a specific weight. Can it be that any tie of a
different wood, or any rail of a different weight, is for that
reason only an unlawful obstruction on a highway, and so for
that reason a public nuisance? Such effect cannot reason-
ably be given to the legislation regulating the novel and pe-
culiar situation arising from the relation of the defendant
corporation and the city to each other and the Lighways.
That legislation recognizes a railroad structure as a part of
the highway furthering the identical public use of common
travel for which the highway was established, unless author-
ized for a different purpose, or constructed and operated so
a3 to be perverted to a different purpose and to invade prop-
erty rights without compensation. Canastota Knife Co. V.
Newington Tramway Co., 69 Conn. 146, 154; New York, N
H 4 H R. Co. v. Fair Haven 4§ W. R. (b, 70 id. 610, 615.
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It provides for the construction and maintenance of high-
ways, thus combining facilities for travel in vehicles requir-
ing a tramway for their use and in those which do not, by
two agents of the State, viz., the municipality and the railroad
corporation, and regulates their relations to each other and
to the highway. Before commencing the construction of the
tramway, they must come to an agreement as to the mode of
construction and any conditions of assent to the particular
plan involving obligations on the part of the railroad company
such as the municipality may properly require. In directing
construction in accordance with the plan thus agreed upon
and adopted, the municipality is the superior and the railroad
company is the subordinate ; and the legislation provides
modes of enforcing obedience to the lawful orders of the su-
perior; but it does not, as by legislative mandate, command
the parties to follow the precise mode of construction indi-
cated in the plan. On the contrary, the whole discretion as
to mode of construction, whether in adopting a plan or in
executing one adopted, is vested in the parties. - In making
the discretion of the railroad subject to that of the city, and
providing efficient means whereby the latter can enforce obe-
dience, the law makes full provision for any departure from
the plan, in detail of construction, by the railroad withoutas-
sent of the city, but does not directly or impliedly declare that,
by the mere fact of such departure, the tramway or any part
of it ceases to be a constituent part of the highway, facilitat-
ing its use for public travel, and becomes a mere lawless ob-
struction to that travel. If the railroad company in some
detuil of construction departs from the plan adopted, the city
has the power to compel conformity, but is not necessarily
bound to do so. It is within its discretion to ratify the va-
Tiation by a formal change of the plan in the manner pro-
vided, if not by informal acquiescence; and even when the
council has issued an order of conformity, the city is not nec-
essarily bound to enforce that order, either by writ of man-
damus as authorized by the statute, or by itself doing the
work at the expense of the company. It is still within its
discretion to ratify the change.
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It may be doubtful whether the duty resting on the rail-
road company, of exact conformity with the plan in detail of
construction, is a corporate duty that can be enforced by
mandamus except at the instance of the city, as specially
authorized by statute. There certainly is an apparent dis-
tinction between the duty thus subject to the discretion of
the city, and that absolute corporate duty created by legis-
lative command, to do or not to do a specific thing. Itis
not, however, necessary to the determination of the present
case to solve that doubt, and we leave the question an open
one. :

The annoyance of which the relator complains is that
caused by public travel in a public highway. The highway
is lawfully constructed with a double-track railroad for the
accommodation of that travel. The railroad is constructed
with cross-over switches found to be a reasonable construc-
tion for the safety and convenience of that travel. The
aggravation of noise and vibration, when this travel passes
over a cross-over switch, is the precise annoyance which the
relator alleges as entitling him to legal redress against the
defendant. Itis found, and it is obvibus, that such annoy-
ance is incident to the public use of the highway, and the
defendant, either as a private corporation or as agent of the
State in maintaining the highway fit for that use, is not liable
to the person so annoyed. It further appears that the annoy-
ance from travel passing over a cross-over switch is felt most
keenly by those living in close proximity to the switch, and
that if the defendant obeys an outstanding order of the city
council the relator will for the time being be relieved from
the stress of the annoyance.

The defendant is not liable for an annoyance of this kind,
because such annoyance is an incident to the use of the
highway for public travel, and is not made liable because,
through its disobedience of the council’s orders, it happens
to fall with greater stress upon the relator than upon his
neighbors. It is the nature of the annoyance as a necessary
incident to the public use of the street, and not the defend-
ant’s obedience to the council’s order, which determines its
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liability to those who happen to suffer most by the annoy-
ance.

The relator seems to claim that the annoyance suffered by
him is not merely an ordinary incident to the use by the
public of a highway constructed with a double-track tramway
and a cross-over switch, but that owing to physical or other
conditions existing at this particular place it is peculiar and
exceptional, and so injurious to his right to the quiet enjoy-
ment of his home that the legislature in authorizing a street
railway cannot be held to have authorized its construction
in such manner at this place, or that the legislature itself
cannot authorize such an invasion of his rights of property
without compensation.

If this claim is well founded the relator has a grievance
against the defendant and is entitled to legal redress; but
such right does not entitle him to a writ of mandamus com-
manding the railroad to obey the order of the city council.
His private right cannot be enforced without establishing
the absolute illegality of such construction of the highway at
this point, whether built with or without the joint action of
the defendant and the city council ; this question is not in-
volved in an application for the writ; that is based upon the
defendant’s failure, in thus constructing the road, to con-
form with the agreement between itself and the city, adopted
for defining the mode of construction.

If itappears that the defendant has conformed to the agree-
ment, notwithstanding the construction invades the clear
legal right of the relator, the writ asked for cannot issue.

Moreover, if, pending the application, the city council sees
fit to exercise its power and discretion by rescinding the
order, the writ cannot issue. There is, then, nothing upon
which it can operate, although the invasion of the plaintiff’s
rights remains unchanged.

An ordinary action in equity will, however, furnish a
complete remedy for testing the existence of such a wrong
to the relator and giving the relator full and adequate re-
dress ; this of itself is a conclusive answer to any application
for the extraordinary remedy by writ of mandamus.
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These considerations go to the root of the relator’s right;
the law is so that neither upon the facts found by the trial
court, nor upon any state of facts claimed or suggested by
counsel, can this writ of mandamus be issued at the instance
of the relator. It is therefore needless to consider other
errors assigned.

There is no error in the judgment of the Superior Court.

In this opinion the other judges concurred.

-

JouN H. WHITE ET AL., TRUSTEES, vs. JULIA P. ALLEN
ET AL.

First Judicial District, Hartford, October Term, 1903,
ToRRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, JB.

P, a testator, whose will was executed in 1872 and who died in 1879,
gave the residue of his estate to trustees, the income of which was
to be paid over to his widow and others during her life, and there-
after to the testator’s four sisters, A, B, C and D, in equal por-
tions, during their respective lives. On the death of either B or C
(both of whom were childless), lier share of the income was to be
paid to her surviving sisters, equally, and on the death of 4 or D
their respective portions were to be paid to their children during
the lifetime of said children, the issue of each child taking the part
of any deceased parent. Upon the decease of the last of said chil-
dren the remainder was to be transferred in fee to the grandchil-
dren of 4 and D, or their issue or legal representatives, according
to the law of descent. A4 died in 1888, B in 1889 and C in 1802; D
is still living. 1In a suit by the trustees to determine the construc-
tion of the will, it was held : —

1. That inasmuch as the provision for the payment of income to the
children of 4 and D, and to the issue of any of such children as
might die, rendered it possible for the income to go to those who
were not ‘‘ the immediate issue or descendants ™ of such as were
in existence at the time of making the will, that feature of the
trust was void as a violation of the statute against perpetuities
(Rev. of 1866, p. 536, § 4) in force until after P’'s death in 1879.

2. That the gifta of income to the issue of 4 and D, who took as pur-
chasers and not by inheritance, were contingent and did not vest
in them upon the death of P.
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8. That the scheme of equality, so clearly marked out by the testator,
would be defeated, if the other provisions of the trust which were
to go into effect upon the decease of 4 or D, as well as the gift
over of the remainder in fee, were to be upheld apart from the il-
legal clause; and therefore, upon the decease of A in 1888, the
whole trust terminated and the property conmstituting the trust
fund was ready for division as intestate estate of P.

Where several independent testamentary trusts are created, the illegal
ones may be cut off and the valid ones permitted to stand, thus ef-
fectuating the intent of the testator as far as the law will permit.

¥or the purpose of applying the rule against perpetuities, both men
and women are considered capable of having issue as long as they
live.

Argued October 8th—decided December 18th, 1903.

SUIT to determine the construction of the will of William
S. Pierson of Windsor, deceased, brought to and reserved by
the Superior Court in Hartford County, Shumway, J., upon
an agreed statement of facts, for the advice of this court.

Edward M. Yeomans, for the plaintiffs.

Joseph L. Barbour, for Julia P. Allen et al.

Jokn R. Buck and Artiur F. Eggleston, for Julia S. Coffin
et al.

PrEXTICE, J. William S. Pierson died April 18th, 1879,
leaving a considerable estate, consisting of both real and
personal property, and a will executed March 25th, 1872,
which was subsequently duly probated. His sole heirs at
law were his four sisters, Nancy S. Spalding, Lydia P. Dex-
ter, Olivia Pierson and Julia P. Allen, and his widow. His
estate was duly settled and all claims and legacies paid.
The widow died in 1896. In his will the testator, after
making provision for his widow and others, gave all the
residue and remainder of his estate to trustees. This trust
required that the principal thereof, save some small amounts,
be held by the trustees, aud out of the income therefrom
certain sums be paid quarterly or annually to the widow and
other persons so long as the widow should live, and that at
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her death certain persons should be paid specified sums of
money. These provisions of the trust, which embody gifts
to numerous persons and purposes, need not be more fully
stated, as they have, as far as appears, been fully complied
with and do not concern the present controversy. )

The questions which give rise to this application grow
out of a paragraph of the will, which, for convenience sake,
we will designate as paragraph 14, although unnumbered in
the instrument itself. This paragraph, which relates to said
trust and follows the provisions already referred to, is as
follows : —

¢« After the payment of my debts and the cost and charges
of the execution of these trusts, of the insurance and taxes
on my property and estate, and for carrying out and fulfilling
of the bequests and directions herein, out of my property and
estate or the income thereof, my executors and trustees shall
pay the residue and remainder of the rents, interest and
profits of my property and estate annually in equal portions,
subject to the limitation hereinafter made, to my sisters,
Nancy 8. Spaulding, Lydia P. Dexter, Olivia Pierson and
Julia P. Allen, during the term of their natural lives, and on
the death either the said Nancy or Olivia the portion of the
said Naney or Olivia shall be paid to the survivors of my
sisters in equal portions, and on the death of said Lydia or
Julia their respective portions shall be paid to the children
of said Lydia or Julia, the issue of said children taking the
part of any deceased parent, for and during the natural lives
of all the children of said Lydia and Julia, 2and on the death
of all the said children of said Lydia and Julia, my executors
and trustees shall pay, assign, transfer and set over all my
property and estate to the grandchildren of my said sisters,
Lydia and Julia, or their issue or legal representatives, ac-
cording to the law of descent or distribution to be and to be-
long to them and their heirs forever.”

The plaintiffs are the successors of the original trustees,
and now have in their hands over $400,000 belonging to the
prin¢ipal of said fund and subject to the operation of the
provisions of said paragraph.




188 DECEMBER, 1903. 76 Conn.

White v. Allen.

Said Lydia P. Dexter died May 19th, 1888 ; said Nancy S.
Spalding, December 2d, 1889; and said Olivia Pierson,
April 3d, 1902. Said Julia P. Allen is still alive.

Mrs. Dexter left two children, to wit, Julia S. Coffin, born
in 1839, and Annie P. Allen, born in 1842. A son, Edwin D.
Dexter, born in 1846, died January 26th, 1886, leaving one
child, born January 15th, 1869, who now survives. Mrs.
Coffin, at her mother's death, had four children, born, re-
spectively, November 9th, 1862, April 25th, 1868, Janu-
ary 15th, 1871, and December 2d, 1873. All are now alive.
Annie P. Allen, at the time of her mother’s death, had one
child, now alive, born May 8th, 1865.

Nancy S. Spalding and Olivia Pierson died childless.

Julia P. Allen has four children, born, respectively, Feb-
ruary 11th, 1851, January 8th, 1860, January 1st, 1863, and
April 29th, 1865 ; and five grandchildren, born, respectively,
May 4th, 1887, July 18th, 1888, June 29th, 1890, April 13th,
1895, and June 2d, 1901.

Certain of the questions presented have arisen or assumed
importance by reason of this family history. The complaint
states thirteen questions concerning which the advice of the
Superior Court, and, upon the reservation, our advice, is
asked. We deem it unnecessary to give a direct answer to
any of these questions, since they all, in our opinion, involve
the unwarranted assumption that the trust, in so far as it was
embraced in said paragraph, remained a continuing one after
the death of Mrs. Dexter in 1888.

The gifts over, after the deaths of Lydia and Julia, bave
been attacked by counsel representing the interests of the
latter and her children as being in contravention of the
statute against perpetuities. Counsel for the Dexter inter-
ests, while concurring in the invalidity of the gift over of
the Allen share, have sought to defend that of the Dexter
share. Neither counsel has raised any question asto the valid-
ity of any of the antecedent provisions of the trust. In this
they have quite likely been prompted by a prudence born of
a desire to best subserve their clients’ interests under some-
what uncertain conditions. No claim has been made and no
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brief filed on behalf of the estate of the testator, or the estates
of Nancy S. Spalding or Olivia, from which sources such
a claim would most naturally come. We cannot, however,
overlook the patent fact that the testator has sought to make
beneficiaries of the annually accruing income out of grand-
children of Lydia and Julia, which grandchildren might be
the children of children not born to Lydia or Julia until
subsequent to the time of the making of the will. (See
Title XXXVII, Chap. 1, §4, of the Revision of 1866, for
the statute as it was until after the testator’s death.)

It is true that no children were in fact born to either Mrs.
Dexter or Mrs. Allen after the execution of the will. That
fact, however, is of no consequence. The law recognizes such
an event as having been among the possibilities. ! * For the
purpose of applying the rule against perpetuties, both men and
women are considered capable of having issue so long as they
live.”  Jee v. Audley, 1 Cox Ch. 324; In re Sayer’s Trusts, L.
R.6 Eq.818,819; T1 Law Times, 186; Gray on Perpetuties,
§§ 215,376. The law looks forward from the time the limi-
tation is made to see what may be, not backward to see what
has been. Tt regards the possible, not the actual. Rand v.
Butler, 48 Conn. 293; Tingier v. Chamberlin, T1 id. 466;
Thomas v. Gregg, 76 Md. 169. The will gives portions of the
income, in the event of the death of either Lydia or Julia, to
their respective children, without limitation to those then
living, and then provides that the issue of any deceased child
should take the share of its parent. Clearly here is a possi-
bility that persons not the immediate issue or descendants of
Persons in being at the time of the making of the will would
take. This result would not be avoided by construing this
provision to apply only to cases where children of Lydia or
Julia had died prior to their parent’s death leaving issue sur-
viving at the time of such death.

The gift of income to the issue of the children of Lydia
and Julia cannot be supported upon the ground that they
take by inheritance and not by purchase. The argument
and conclusions in Andrews v. Rice, 53 Conu. 566, and Lan-
ders v. Dell, 61 id. 189, are decisive upon this point. The
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gifts of income to the issue of Lydia and Julia are clearly
contingent, and did not vest in them upon the death of the
testator. . They are, furthermore, gifts for life only and not
of estates of inheritance.

There remains to be considered the results upon the trust
embraced in paragraph 14, to which these conclusions lead.
In Kennedy v. Hoy, 105 N. Y. 134, 137, the rule governing
this class of cases is stated as follows : ‘“ Where in a will
some trusts are legal and others illegal, if they are so con-
nected together as to constitute an entire scheme, so that
the presumed wishes of the testator would be defeated if one
portion were held legal and other portions illegal, or if man-
ifest injustice would result to the beneficiaries under the will,
or some of them, by holding one trust legal and the others
illegal, then all the trusts must be construed together, and
all must be held to be illegal, and fall together. But when
several trusts are created, and they are independent of each
other, each trust complete in itself, and the legal can be
separated from the illegal and upheld without doing in-
justice, or defeating what the testator might in the emer-
gency be presumed to wish, the illegal trust may be cut off
and the legal permitted to stand, and thus the intention of
the testator be effectuated so far as the law will permit.”
This rule has been followed in a number of New York
cagses : Benedict v. Webb, 98 N. Y. 460 ; Underwood v. Curtis,
127 id. 528 ; Tilden v. Green, 180 id. 29.

As applied to cases in which the connection between the
legal and the illegal provisions is of such a character that
the avoidance of the illegal and the execution of the legal
would inevitably result in the destruction of the testator’s
testamentary scheme and defeat his main purpose and in-
tent, the principles of the New York cases were recognized
in Fosdick v. Fosdick, 6 Allen, 41, and Thomas v. GPegy,
76 Md. 169, and have received our approval upon several oc-
casions. Andrews v. Rice, 53 Coun. 566 ; Morris v. Bolles,
65 id. 45 ; Ketchum v. Corse, ibid. 85.

The testator’s scheme, to effectuate which this will was
made, and his purpose and intent therein in so far as the
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estate coming within the purview of paragraph 14 is con-
cerned, are apparent. He had provided for his widow and
such other persons and objects as he desired to remember.
Certain of these provisions were made prior to the gift of
the residue of the estate in trust. Others were involved
in the trust. The latter, however, were of such a character
that they would all be satisfied either immediately or upon
the death of the widow. The most important benefactions
contemplated by the testator remained to be bestowed. A
large estate remained to be disposed of. The testator’s four
sisters and their descendants were chosen as the recipients.
Paragraph 14 contains the testator’s directions as to the
manner of bestowal. The scheme adopted involved;the
continuance of the trust in the residue of the estate after
the widow’s death and until the last of the children of his
sisters had died, and the division at that time of the princi-
pal fund. All interest under the trust prior to the widow’s
death, save such as had otherwise been disposed of, all right
to its income thereafter, and all right to the principal of the
fund upon final distribution, was confined to the sisters and
their descendants. Two of the sisters were childless, one
wes a spinster, and the other was well along in years. The
other two were married and had children. With these facts
in mind, the testator formulated the provisions of paragraph
14. It needs only a hasty study of these provisions to con-
vince one that the testator, whatever may be said of the
legal precision of the language employed, had the distinct pur-
pose in mind of accomplishing strict equality and impar-
tiality in the bestowal of his benefactions, not only as be-
tween his sisters but also as between their several stocks.
This scheme of equality is attempted to be so fully marked
out that it extends not only to the stocks but to the mem-
bers comprising each stock in each successive generation
until the final division, and then in that division. For fear
that some inequality in this regard might be accomplished,

‘“issue” of deceased children, and ¢ issue or legal repre-
sentatives” of grandchildren, are substituted for the de-
ceased, Greater solicitude for equality, based upon the

e
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system of blood succession recognized by law, could scarcely
be evinced. Nowhere else in the will is there shown any
purpose to depart from this controlling plan and purpose.
The provision of the paragraph following, that Julia, by
reason of her being ‘“so situated as to require a certain
income,” should have the first right to $2,000 of annual
income, cannot, under the circumstances, be fairly so re-
garded.

We have now to consider the effect upon the will of an
avoidance of all gifts of income to the issue of children, the
remaining provisions of the will being allowed to stand.
When Mrs. Dexter died, one of her children had already died
leaving a child then surviving. This child, we have seen,
was forbidden by the statute from taking the share intended
for her by the testator. Herein the testator’s intent was de-
feated and the scheme of his will frustrated. Whether the
result of this inability to take be said to be that the other chil-
dren of Mrs. Dexter would take a largershare, or that income
would accumulate in the hands of the trustees, or that there
arose a partial intestacy, the consequence in either case was a
more or less magnified failure of the scheme of equality. Bya
rare good fortune none other of the seven children of Mrs.
Dexter and Mrs. Allen have as yet died. As their ages range
from sixty-four to thirty-eight, it is apparent that the time is
not far distant when their number will again be invaded by
death with the same result as in the former casé. As time
passes the number of those who are living to take their ap-
pointed shares will be reduced to a few. Possibly that few
will belong t6 one branch of the family, the other thereby
being deprived of all benefits from the income. Eventually
there will be one survivor only to take, the rights represented
by all the others baving lapsed. It is unnecessary tosolve, or
even attempt tostate, all the problems which this history might
develop. It is only pertinent to appreciate how thoroughly
the testator’s plan in the creation of his trust would by such
a process be overthrown and his will made to accomptish that
which he most ardently strove to avoid. A more complete
shipwreck of a testamentary scheme could scarcely be im-
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agined, and it would be inevitable. The inexorable law of
life and death would furnish the necessary conditions.

These observations make it certain that the provisions of
paragraph 14 are all a part of one entire comprehensive testa-
mentary scheme, and that many of the provisions of that
scheme are 80 connected and interwoven with the illegal gift
of income to the issue of the children of Lydia and Julia, and
8o inseparable from it, that the whole of the scheme, in so far
a8 it is so connected and inseparable, must be declared illegal,
if the testator’s wishes and purposes are not to be defeated.
The illegal provision is so connected with otherwise legal
provisions, that, borrowing thellanguage of Andrews v. Rice,
the latter “ cannot be separated and carried into effect with-
out involving consequences substantially and materially dif-
ferent from what the testator intended.” They must, for
that reason, as we said in that case, fall with the illegal
Provision. Andrews v. Rice, 53 Conn. 566, 571 ; Ketchum v.
Corse, 65 id. 85.

It remains to inquire to what extent the connection be-
tween the illegal gift and the other provisions of paragraph
+ 14 s of such a character that the latter cannot be upheld.
It is our duty to sustain the provisions of the will to the full-
est extent that we can, and thereby carry into effect the tes-
tator’s intent. Until Mrs. Dexter or Mrs. Allen should die,
the illegal provision could have no untoward effect upon the
testator’s purpose. It bore no relation to existing-conditions.
As soon as Mrs. Dexter died, the situation became changed.
The illegal provision at once inevitably became a menace to
the testator’s purpose and plan. The provisions of the trust
in favor of the four sisters of the testator, contained in para-
graph 14, in so far as they relate to the time antecedent to
Mrs. Dexter’s death, may therefore be fairly held to be
separable from and independent of the illegal provision, and
80 upheld. Those which relate to time subsequent to her
death, cannot be separated and upheld without thereby
defenting the testator’s purpose, and must therefore be
declared void.

The gift over of the trust fund is so clearly dependent upon

Vor. Lxxvi—13
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the precedent provisions that it must for that reason, if for
no other, be declared veid. Proctor v. Bishop, 2 H. Bl. 358;
Ketchum v. Corse, 65 Conn. 85.

The Superior Court is advised that the gift over of the
trust fund to the grandchildren of Lydia and Julia or their
issue or legal representatives, as contained in paragraph 14
of said will, was void from the beginning ; that upon the death
of Mrs. Dexter the trust to pay income to the sisters of the
testator, or any of them, or to their children or descendants,
or any of them, also contained in said paragraph, terminated,
and thdt thereupon the trust fund was ready for division to
those entitled to receive it as its distributees as the intestate
estate of the testator.

No costs in this court will be taxed.

In this opinion the other judges concurred. ]

~

BrapLEY N. FoaIL vs. WiLLIAM H. Boobpy.

First Judicial District, Hartford, October Term, 1903.
ToRRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, J8.

A party’s claim for damages or other relief, while open to demurrer,
is not subject to & formal denial., The claim is, however, denied
in effect, by a general demial of the allegations constituting the
alleged cause of action.

‘Where the amount of a pecuniary demand is unliquidated or in dispute,
it is not open to the defendant, under a general denial, to prove
that he paid and that the phﬁntiﬂ received a sum less than that
claimed, upon condition that itshould be taken as payment in full.
Such a transaction operates as an accord and satisfaction, which
must be specially pleaded.

Argued October 9th—decided December 18th, 1908,

AcTION to recover a balance claimed to be due as wages,
brought by appeal from a justice of the peace to the Court
of Common Pleas in Hartford County and tried to the jury
before Coats, J. ; verdict and judgment for the plaintiff, and
appeal by the defendant. No error.
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@veorge B. Thayer, for the appellant (defendant).
A. Storrs Campbell, for the appellee (plaintiff).

ToRRANCE, C. J. The amended complaint in this case
alleged, (1) that in May, 1902, the defendant hired the
plaintiff by the month at the rate of $25; (2) that the plain-
tiff entered upon said contract and continued to work five
months at said rate per month, when he was discharged by
the defendant; (8) that the defendant paid the plaintiff
$100; (4) that the plaintiff claims a balance due of $25,
for which amount with costs he prays judgment.

The answer denied the first two paragraphs, admitted the
third, and wassilent as to the fourth.

At the opening of the trial the defendant moved to amend
his answer so as to deny the fourth paragraph, but the court
ruled that such amendment was unnecessary ; and this ruling
is assigned for error. The amended complaint, as required
by the Practice Act, contained, (1) a statement of the facts
constituting the cause of action, and (2) a demand for
the relief to which plaintif supposed himself to be en-
titled. General Statutes, § 607. The cause of action was
stated in the first three paragraphs of the complaint, and
the demand for relief was stated in the last.

Issues of fact may be taken upon the allegations consti-
tuting the cause of action, but no such issues can be taken
upon the statement of the demand for relief. It may be
demurred to, but not denied by way of answer. The
defendant denied the existence of the cause of action alleged,
and thereby in effect denied the right of the plaintiff to the
relief sought; and this gave him all he sought to obtain by
his motion to amend his answer. The trial court did not
err in refusing to allow the amendment. .

The other errors assigned relate to = single point, namely,
whether under the pleadings the defendant was entitled to
Prove that the plaintiff had accepted and received a certain
sum of money from the defendant upon the condition that it
should be in full of his claim. It was admitted by the plead-

TR
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ings that the defendant had paid the plaintiff $100. The evi-
dence tended to show, (1) that when the defendant discharged
the plaintiff there was a dispute between them as to the
amount then due to the plaintiff, the plaintiff claiming that
it was $59.75, the defendant that it was only $84.75; and
(2) that the defendant then paid said last-named sum to
the plaintiff, which was part of the $100 admitted to have
been paid. The defendant offered evidence tending to prove
that said sum of $34.75 was paid to and accepted by the
plaintiff upon condition that it should be in full for his
services and in full of all accounts. In other words, he
offered evidence tending to prove a state of facts which had
the effect and operation of an accord and satisfaction.
Where a claim is unliquidated or in dispute, the payment
of a sum less than the amount claimed, upon condition that
it shall be taken in full payment of the claim, operates as an
accord and satisfaction, if received and retained by the
creditor, even though he protests at the time that the
amount paid is not all that is due or that he does 1ot accept
it in full of his claim. Potter v. Douglass, 44 Conn. 541;
Bull v. Bull, 43 id. 455; 1 Cyc. of L. & P., p. 833, and
cases there cited. The trial court held that the defense
thus attempted to be proved by the defendant was not
available to himn, because he had not, as required By the rule
under the Practice Act, specially pleaded it. That rule
provides that under an answer by way of general denial, as
here, no facts can be proved “except such as show that the
plaintif’s statements of fact are untrue”; and that such a
defense as the one attempted to be set up by the defendant
must be specially pleaded. Rules Under the Practice Act,
4,§6. The defendant failed to comply with this rule, and
when met by it made no attempt to conform to it, and the

trial court very properly held that the defense was not
available to him.

There is no error.

In this opinion the other judges concurred.
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JoseEpE M. FISHEL ET AL. vs. GIOVANT MoTTA ET UX.

First Judicial District, Hartford, October Term, 1908,
TorRAKNOE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

A plaintiff who avers thata deed was fraudulent and void as against
him, assumes, under a general denial, the burden of proving such
allegation,

Mere proof that the parties to the deed were husband and wife, and
that it was made by the husband when he owed $150 to the plain-
tiff, which is still unpaid, does not necessarily and as matter of law
establish fraud either actual or constructive. The wife may have
given value for the land, or the husband may have had large means
and been but slightly indebted.

While the relation of husband and wife affords special opportunity for
fraudulent transfers of property, and requires that deeds between
them should be subject to rigorous scrutiny, yet there is no pre-
sumption of law in this State that such deeds are without consider-
ation.

Argued October 9th—decided December 18th, 1803.

ACTION to foreclose a judgment lien, brought to the Court
of Common Pleas in Hartford County and tried to the court,
Coats, J. ; facts found and judgment rendered for the defend-
ants, and appeal by the plaintiffs. No error.

Thomas @. Vail, for the appellants (plaintiffs).

’ Joseph P. Tuttle, for the appellees (defendants).

TorraNcE, C.J. In January,1901, the plaintiffs brought
a suit against the defendant Motta, in which they attached
whatever interest he then had in the land covered by the
judgment lien sought to be foreclosed in the present suit.
Subsequently, in April, 1901, they obtained judgment against
him in the attachment suit, and upon that judgment filed
the lien here in question. When the attachment was made,
however, the record title to the land attached stood in the
name of Motta’s wife.

The complaint in this case, after alleging that the plaintiffs
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had thus obtained judgment against Motta in the attachment
suit, and had acquired a judgment lien upon the land at-
tached, alleged in paragraph five that Motta, prior to the
attachment, had conveyed his interest in the attached land
to Ross, who on the same day conveyed his interest therein
to Motta’s wife, and that “said conveyances were without
consideration and done with intent to avoid the debt owing
to the plaintiffs.” Paragraph five of the complaint was
denied in the answer, and whether said conveyances were
without consideration, or were made to avoid the debt of the
plaintiffs, were really the only contested facts in the case.
Upon the facts found the trial court held that these con-
tested facts were not proved, and therefore not true; and
the question upon this appeal is whether it erred in so
holding.

The controlling facts are these: In March, 1900, Motta
owned an interest in fee in the land in question, and on that
day conveyed it to his wife, through Ross, as alleged in the
complaint. *“Ross gave nothing and received nothing on
account of said deeds, except such title and interest as was
conveyed to him by the husband and immediately reconveyed
by him to the wife.” The sole purpose of said conveyances
was to convey all the interest of Motta to his wife, and it
was so understood and intended by all parties thereto. At
the time said conveyances were made Motta was indebted to
the plaintiffs in the sum of $151, and between that time and
June 26th, 1900, became further indebted to them in the suim
of a little over $60. Said indebtedness remains wholly un-
paid. ¢ No other evidence, except such as should be inferred
from the foregoing facts, was offered in support of the allega-
tions of paragraph five of the complaint.” .

If the conveyance to the wife was, to her knowledge, made
to avoid the payment of the plaintiffs’ debt, it was void as to
them. Hawes v. Mooney, 39 Conn. 87; Bassett v. McKenna,
52id. 487. If made without any such purpose, but without
consideration, and when the husband was considerably in-
debted and insolvent, it was void as to the plaintiffs. Red-
Jeeld v. Buck, 35 Coun. 328; Paulk v. Cooke, 89 id. 566 ;
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Quinnipiac Brewing Co. v. Fitzgibbons, 71 id. 80. In the
former case it would be void for actual fraud, participated
in by the wife; and in the latter for what is called, for want
of a better name, constructive fraud. Such conveyances are
regarded as valid between the immediate parties to them,
but void as to creditors; consequently a creditor mdy for
certain purposes, if necessary, treat the land so conveyed as
if no conveyance had been made. 1 Swift’s Digest, 282.

The complaint in this case alleged that the title to the
land, when it was attached, stood in the name of the wife by
reason of a conveyance from the husband, and then alleged
that such conveyance by reason of fraud was void as to the
plaintiffs. The allegations of fraud were thus made an es-
sential part of the plaintiffs’ case. They asserted that cer-
tain facts existed which made the conveyance to the wife
void as to them. The defendants denied that any such facts
existed. The general and elementary rule is that as between
two such parties the burden of proof rests upon him who
asserts the existence of the facts, and not upon him who
denies their existence. The former, and not the latter, must
finally satisfy the trier of the truth of the facts asserted.
Under this rule, and upon the pleadings in this case, it was
the duty of the plaintiffs to satisfy the trier that the facts
alleged as to fraud existed. If they failed to sustain this
burden the court was justified in finding that the facts al-
leged to exist did not exist. Upon the facts found, and all
the legitimate inferences to be drawn therefrom, the court
Was not satisfied that the plaintiffs had sustained the burden
of proof. The plaintiffs now say, in effect, that the trier
ought to have been satisfied, and committed an error of law
in not being satisfied, that fraud had been proved.

There is nothing in the record to justify such a claim.
No evidence apparently was offered, and no facts are found,
warranting the conclusion that fraud, either actual or con-
Btructive, existed. There was no proof of actual fraud, and
10 proof of constructive fraud save the fact that the parties
to the deed were husband and wife, and that it was made
while the husband owed a debt to the plaintiffs which he
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bas not yet paid. We cannot say, as matter of law, that the
court erred in not holding the conveyance to have been con-
structively fraudulent upon these meagre facts alome. It
was not proved that the conveyance, so far as the wife was
concerned, was without consideration ; nor that the husband,
when it was made, was considerably indebted in proportion
to his remaining means of payment, nor that he was insol-
vent and unable to pay his debts.

The plaintiffs claim that in conveyances between husband
and wife, as here, there is, in the absence of evidence to the
contrary, a legal presumption of want of consideration ; and
that upon the facts in this case, under such a rule of pre-
sumption, want of consideration was proved. Such a rule
makes the mere relation of husband and wife in such cases,
as matter of law, in the absence of any evidence to the con-
trary, prima facie proof of want of consideration.

That the relation of husband and wife gives special oppor-
tunities for fraudulent transfers of property, and that con-
veyances between them ‘“should be subjected to a rigorous
scrutiny,” are considerations to be addressed to the trier in
passing upon the question of want of consideration. Gil-
ligan v. Lord, 51 Conn. 562, 567 ; Norwalk v. Ireland, 68 id.
1; Throckmorton v. Chapman, 65 id. 441. Any presump-
tion of want of consideration in such cases is one of fact
having simply the force of an argument. ¢ The difference
between a presumption of fact and one of law, as these terms
are commonly used, is that the former may be, the latter
must be, regarded by the trier.” Ward v. Metropolitan Life
Ins. Cb., 66 Conn. 227, 289. We are not aware of the ex-

istence in the law of this State of any such legal presumption
as the plaintiffs claim.
There is no error.

In this opinion the other judges concurred.
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DwiesT D. MONROE vs. THE HARTFORD STREET RATI-
waAY COMPANY,

First Judicial District, Hartford, October Term, 1908.
ToRrANCE, C. J., Bavrpwin, HaMERSLEY, HALL and PRrENTIOR, J8.

In an action against a street-railway company to recover damages for
negligently running its trolley-car into and injuring the plaintiff's
mitk wagon, the defendant claimed that the plaintiff’s driver had
violated a city ordinance in “ leaving > his horses in the street un-
hitched, and that such violation, if found to be the proximate
cause of the injury, was a bar to his recovery. Held: —

L. That an absence of the driver, although temporary, which took him
out of sight and hearing of the horses and beyond prompt reach in
case of need, constituted a * leaving  of the horses within the
meaning of the ordinance.

2. That it was not essential to a violation of the ordinance that the
driver's conduct, in leaving his horses unhitched, should have heen
negligent, It was enough that the violation, whether attended
with negligence or not, was the proximate cause of the in jury.

8. That inasmuch as it appeared from the record that the violation of
the ordinance in question was, or might have been, the proximate

. cause of the injury, an instruction which authorized the jury to
find that there had been no violation, provided they first found
that there had been no negligence on the driver's part, was insc-
curate and misleading.

While the admission of an insignificant bit of irrelevant evidence on
Cross-examination will not ordinarily be ground for a new trial, it
may have that effect if the jury is permitted, under the instruc-
tlous of the court, to make a wrongful application of it.

Argued October 18th—decided December 18th, 1903.

ACTION to recover damages for negligently running into
and injuring the plaintiff’s milk wagon, brought to the Court
of Common Pleas in Hartford County and tried to the jury
before Coats, J. ; verdict and judgment for the plaintiff, and
appeal by the defendant. Error and new trial granted.

The plaintiff was the owner of a pair of horses and wagon,
used for the daily delivery of milk upon a route including
Asylum Avenue in the city of Hartford, which was driven
by his servant, Brewer.
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The defendant operated an electric railroad upon Asylum
Avenue.

At the time of the injury complained of, the plaintiff’s
team was standing across Asylum Avenue with the wagon
upon the tracks of defendant’s railroad, the plaintiff’s serv-
ant, Brewer, being at that time in the kitchen of a neighbor-
ing house occupied by one Pattenden. While thus stand-
ing the wagon was struck by a car of defendant, thrown off
the track, and the wagon and its contents injured.

The complaint charges the defendant with negligence, in
that it “negligently struck said wagon as it was standing
stationary on said tracks,” while *“ running a car ata high
rate of speed.”

The testimony affecting the claimed negligence of the de-
fendant’s motorman in permitting the car to strike the wagon,
as well as the testimony affecting the claimed negligence of
Brewer in permitting his team to stand across the tracks, was
somewhat contradictory. It appeared that the plaintiff’s
horses were gentle, intelligent, accustomed to the milk route
and to standing unattended in front of houses of customers
while the driver delivered the milk put up in bottles; that
in this instance Brewer left the horses unhitched and unat-
tended while he was in Pattenden’s house for the purpose of
delivering milk and immediately returning as usual ; that he
remained in the house for the purpose of looking up and
settling Pattenden’s milk account, consuming much more
time than usual, and on coming out of the house heard the
crash of collision.

The evidence was conflicting as to the actual time spent
in the house; Brewer stating it was ten or fifteen minutes,
and other witnesses estimating it was a less time.

The defendant claimed that the conduct of Brewer, in
thus leaving the horses and remaining in Pattenden’s house,
was negligence contributing to the accident, and also con-
stituted a violation of law contributing to the injury; and
that such illegal conduct, if found to be a proximate cause
of the injury, was a conclusive bar to the plaintiff’s right to
recover, and not merely evidence of contributory negligence ;
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and, in this connection, produced in evidence an ordinance
of the city of Hartford which declared that “leaving any
horse unhitehed . . . within any street or thoroughfare of
said city ” was a nuisance, punishable by a fine of $5.

The plaintiff controverted these claims, and in addition to
the evidence above mentioned produced evidence tending to
prove that the horses were so trained that they could take
pretty good care of themselves in the street without a driver,
and could swing the wagon round in the street better than it
could be done by some drivers.

In View of these claims upon this state of the evidence,
the trial court instructed the jury as follows: ¢ There is
another element which enters, or may enter, into this case
80 a8 to affect the verdict which you can lawfully render in
this case. This aspect of the case arises out of the ordinance
of the city of Hartford relative to leaving any horse un-
hitched. Now, there is some ambiguity in the language of
the ordinance in respect to the particular portion of the
ordinance on which the claim in this case is made, which
reads as follows: ¢ Permitting any animal to go at large in
any highway or public place in the city or leaving any horse
unhitched, or permitting any animal, wagon, or cart to stand
upon or over any cross-walk, by the person having control
at the time of the same, within any street or thoroughfare
of said city,’—and the ordinance declares that a nuisance and
forbids it. I instruct you that that part of the ordinance
applies to leaving a horse unhitched within any street or
thoroughfare of said city,~—that is, the city of Hartford.
Such an ordinance must receive reasonable interpretation.
It is not true as matter of law, that in order to be free from
a violation of the ordinance a person having a horse on the
Street is obliged to hold the reins in his hand or hold the
horse by the bit all the time that the horse remains unhitched
on the street, but the horse must not be allowed to remain
unhitched without at the same time being in the effective
control of gome person. What is effective control will
largely depend upon the facts of the particular case. If the
horse ig timid and inexperienced a different kind of control
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would be required than would be required in the case of a
borse which is reliable and trained to submit to the control
of his attendant. It is for you to determine under the eir-
cumstances of this case whether the horses were left by the
driver, Brewer, unhitched and beyond his control. If you
find that the horses remained on the street unhitched but at
the same time under the effective control of the driver, then
there was no violation of the ordinance and the claim of 2
violation falls to the ground. If you find that there was a
violation of the ordinance, you will then inquireswhether that
violation directly contributed to the injury, and, if you find
that the ordinance was violated by the driver and the viola-
tion directly contributed to the injury, the law is so that the
plaintiff cannot recover in this action aud your verdict should
be for the defendant.”

The reasons of appeal, among others, assign errors in the
portion of the charge above quoted, and in the admission of
evidence.

Jokn T. Robinson, for the appellant (defendant).

Edward M. Day and George B. Thayer, for the appellee
(plaintiff).

HaMmersLEY, J. The purpose of the city ordinance is
obvious. It assumes that any horse in a city street without
a driver or keeper is a source of danger to the person and
property of those using the street, unless the horse is hitched,
and that injury to such persons may be the natural result of
leaving an unhitched horse in a city street. For the pro-
tection of such persons and the prevention of such injuries,
it makes the act of leaving any unhitched horse in a city
street & misdemeanor punishable by a fine. State v. Keenan,
67 Conn, 286.

It is also obvious that the evil provided against includes
not only the permanent or indefinite abandonment of a horse,
but those temporary departures which are most likely to
frequently occur if not forbidden. The meaning of the lan-
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guage used to accomplish this obvious purpose is clear. There
can be no reasonable doubt as to the meaning of * unhitched,”
used in this connection, and very little as to *leaving.”
Certainly going away from the horse beyond sight, hearing,
and reasonably immediate reach, is “leaving” it within the
meaning of the ordinance. When an unhitched horse has
been thus left, the ordinance has been violated, whether the
horse is gentle and well trained or not.

In his charge the trial judge adds to the ordinance a con-
dition of violation not expressed by its language nor included
in its purpose, and tells the jury that it is not enough to
find that the horse is unhitched in the highway, and that it
has been left in this condition by its driver, but they must
also determine whether the horse unhitched, and so left by
its driver, is still within his control, and that the kind of con-
trol which a driver may retain over a horse he has left un-
hitched in the street is a question of fact for them to settle.
The court says: *“It is for you to determine under the cir-
cumstances of this case whether the horses were left by the
driver, Brewer, unhitched and beyond his control.” The
kind of control which the jury are thus invited to find from
the particular circumstances of the case, appears to be that
which a driver may be said to possess over horses after he
has left them and until his return, when the horses have been
accustomed to stand still while so left. Possibly the trial
judge may have intended merely to instruct the jury that
Brewer did not leave the horses, within the meaning of the
statute, if in fact he remained so near as to substantially
retain the physical ability to watch their movements and in-
tervene at once in case of necessity. But certainly the jury
might, and probably did, understand him differently. Read-
ing this passage in conmection with the remainder of the
charge, the state of the evidence, and the claims made, it
seems clear that the jury must have understood the court to
instruct them that leaving the horses unhitched did not
violate the statute, unless, under all the circumstances of the
Particular leaving, they should be satisfied that his conduct
was negligent ; in other words, the jury was practically in-
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structed that tbe ordinance only prohibited negligently leav-
ing a horse unhitched in the street.

This instruction, in view of the state of the evidence and
claims made, was inaccurate and inadequate. It was, how-
ever, harmless, if a violation of the ordinance could not be a
proximate cause of the injury alleged, and a new trial should
not be granted unless it is clear as a matter of law that when
a driver has left his horse in the street unhitched, and & col-
lision between his team and another vehicle occurs directly
after he has left them and near the place where he has left
them, this unlawful act of his may be a proximate cause of
the injury inflicted by the collision. We think it clear that
such an unlawful act may be a proximate cause of such in-
jury.

There is some real and more apparent conflict of opinion
in the many cases treating of the relation between an illegal
act and a coincident injury. In doing an unlawful act a
person does not necessarily put himself outside the protection
of the law. He is not barred of redress for an injury suf-
fered by himself, nor liable for an injury suffered by another,
merely because he is a lawbreaker.

In actions to recover for injuries not intentionally inflicted
but resulting from a breach of duty which another owes to
the party injured—commonly classed as actions for negli-
gence—the fact that the plaintiff or defendant at the time of
the injury was a lawbreaker may possibly be relevant as an

_incidental circumstance, but is otherwise immaterial unless
the act of violating the law is in itself a breach of duty to
the party injured in respect to the injury suffered. Ordi-
narily, in actions of this kind, the breach of duty is a failure
to exercise, in conduct liable to be dangerous to others, that
care which a man of ordinary prudence would exercise under
the particular circumstances of the case. But the State re-
gards certain acts as 8o liable to injure others as to justify
their absolute prohibition. Insuch case doing the forbidden
act is a breach of duty in respect to those who may be in-
jured thereby.

The cause of action which arises upon an injury resulting
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from a breach of duty in respect to the party injured in neg-
lecting to use that care which the law requires under the
particular circumstances of the case, for the protection of
those liable to be injured by such neglect, is the same as the
cause of action arising upon an injury resulting from a breach
of duty in respect to the person injured in doing an act for-
bidden by statute, for the protection of those liable to be
injured through such act. The main distinction lies in the
method of proof. In the former case, the breach of duty
must be established by showing a want of due care under all
the circumstances; in the latter case it may be established
by proving the commission of the illegal act. In both cases
two questions are presented. First, was there a breach of
duty in respect to any person liable to be injured by the con-
duct proved? Second, was this breach of duty a proximate
cause of the injury alleged? And the principles which de-
termine the relation of the negligent conduct in the one case,
or the illegal act in the other, to the resulting injury as a
proximate cause, are the same. This view of the law is
fully established by our decision in Broschart v. Tuttle, 59
Conn. 1.

Applying the principles which determine the causal rela-
tion between a negligent act and the following injury, to the
admitted facts in the present case, it is apparent that the
illegal act was not necessarily a mere independent concomi-
tant or condition of the collision, but might well be a contrib-
uting cause, and might be, according as the jury should find
the attendant or surrounding circumstances, a proximate cause
of the injury. * Cause” and “consequence ” are correlative
terms. One implies the other. When an event is followed
in natural sequence by a result it is adapted to produce, or
aid in producing, that result is a consequence of the event,
and the event is the cause of the result.

It is the nature of a horse, whether vicious or not, when
at large in a public highway, to be a source of danger to those
usmg the highway; and the unlawful act of letting a horse
into the highway is adapted to aid in producing an injury re-
ceived by a child playing in a highway from a horse thus
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left loose, and the unlawful act may be the cause, and proxi-
mate cause, of such injury. Baldwin v. Ensign, 49 Conn. 118,
115. It is the nature of a horse harnessed to a wagon and
left without any keeper or restraint in a city street, to be a
source of danger to those using the street, and when the
driver of a team used in delivering ice from house to house
_negligently leaves his horses unrestrained while going from
the sidewalk to the adjoining post-office for his mail, and the
horses thus released from control go on their way through
the street, that negligent act of the driver may be the cause,
and proximate cause, of an injury received through the colli-
sion of the icecart with another vehicle in the street. Loomis
v. Hollister, 75 Conn. T18.

And so the illegal act of leaving horses, harnessed to a
wagon, unhitched, is adapted to aid in producing a collision
resulting from the horses, thus left unrestrained, pursuing
their own way through the street. It is for this very reason
that the State makes the act illegal. When the resulting
collision follows such illegal act in natural sequence, the act
is a cause of the collision, and if the sequence is direct and
unbroken by any independent, intervening cause, may be the
proximate cause. Whether or not, under all the circumstances
of the case, it is the proximate cause, is a question of fact
for the jury under proper instructions from the court.

The fact that the plaintiff's servant had violated the city
ordinance was, therefore, one upon which the plaintiff’s right
of recovery might depend, and the error of the trial court in
the instructions given upon the meaning of that ordinance
was material and harmful.

Upon the trial the defendant produced as a witness one
John H. Carlson, who was formerly in its employ and was
in charge of the car as motorman at the time of the collision.
Carlson testified to facts and circumstances tending to show
that his conduct was not negligent. Upon cross-examina-
tion the piaintiff drew from Lim an admission that, while
employed by defendant as motorman upon another line, he
had some tronble in respect to his management of a car.

. The defendant objected to the questions by which this ad-
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mission was obtained, and duly excepted to the ruling of the
court admitting the questions.

The fact elicited by the plaintiff’s questions was plainly
irrelevant and immaterial, and we do not see how in this
case such questioning could serve any legitimate purpose of
cross-examination. But if the only effect of the error was
the admission of an insignificant bit of irrelevant and imma-
terial testimony, it is not ground fora mew trial. Inevitably
such testimony to some extent creeps into most trials, and the
granting of new trials for such errors would not further, but
would seriously obstruct, a just determination of the rights
of litigants. Tf, however, as is claimed by defendant, the
course of proceedings as detailed in the record shows that
the evidence was adimitted under such circumstances that
the jury might properly infer an instruction from the court
that in determining the only negligence alleged, that is, a
failure to exercise ordinary care in the management of a car
at the time of accident, they were at liberty to consider facts
tending to prove negligence in the selection of competent
servants, the error would be a fatal one. It is unnecessary
to consider whether this claim of the defendant is fairly
supported by the record, inasmuch as a new trial must be
granted for error in the charge.

The other errors. assigned in the appeal do not call for
8pecial mention.

There is error, the judgment of the Court of Common
Pleas is set aside, and a new trial is granted.

In this opinion the other judges concurred.
VoL, Lxxvi—14
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Davip PaLMER vs. HENRY E. SMITH.

First Judicial District, Hartford, October Term, 1908.
TOBRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

In an action for the use of a horse, tried on the general issue, the
defendant offered evidence that he was to have its use for its keep.
Held that he had the burden of proving that there was an agree-
ment to that effect.

No papers should ordinarily be left in the flle delivered to the jury ex-
cept such as may properly serve to enlighten them as to the issues
upon which they are to pass.

A written notice of the withdrawal of the original attorney for one of
the parties ought not to go to the jury. It cannot, however, be
supposed to have influenced their verdict, if they were instructed
by the court to pay no regard to the attorney’s withdrawal.

Upon an appeal from a justice the plaintif and appellee recovered
judgment in the Court of Common Pleas, but for a smaller amount.
Held that the court was not absolutely bound, under General Stat-
utes, § 770, to disallow him costs, but might exercise its judicial
discretion in the matter.

Submitted on briefs October 18th—decided December 18th, 1908.

Suir for compensation for the use of a horse, brought
originally before a justice of the peace who gave judgment
for the plaintiff to recover $43 and costs. The defendant
appealed to the Court of Common Pleas for Hartford County,
where the cause was tried, on a general denial, to the jury,
Coats, J., and a verdict rendered in favor of the plaintiff
for$36.75. Judgment having been rendered for thisamount,
the defendant appealed to this court. No error.

Seymour C. Loomis, for the appellant (defendant).

Hugh M. Alcorn, for the appellee (plaintiff).

*BALDWIN, J. . . . The original attorney for the de-
fendant had withdrawn from the case shortly before the
*® A portion of the opinion dealing with matters of evidence of little

general interest has been omitted. The opinion in full is on file in the
Court of Common Pleas in Hartford County. Reporter,




76 Conn. : DECEMBER, 1903. 211

Palmer v, Smith,

trial in the Court of Common Pleas. On the final argu-
ment, the plaintiff’s counsel alluded to this, adding that the
attorney had withdrawn because he found that there was no
defense that could be made out. The court thereupon ob-
served that these remarks were improper, and instructed the
jury to pay no regard to them nor to the fact of the with-
drawal. In banding the papers in the case to the jury, when
they retired to consider as to their verdict, the written no-
tice of withdrawal, which was among them, was left in the
file, notwithstanding the objection of the defendant.

It would have been better to remove it. No papers should
ordinarily be left in the file delivered to the jury except such
as may properly serve to enlighten them as to the issues
upon which they are to pass. Butas in the case at bar they
were expressly cautioned not to take into consideration the
withdrawal of the attorney, it cannot be supposed that the
putting in their hands of the paper evidencing it had any
effect upon the verdict rendered. -

General Statutes, § 770, provides that on an appeal in any
civil action from the judgment of a justice of the peace, “if
the appellant shall obtain a more favorable judgment, the
court may, at its discretion, tax costs on the appeal in his
favor, and tax no costs on the appeal in favor of the ap-
pellee, although the appellee shall obtain judgment in the
appellate court.” Error is assigned in allowing costs to the
plaintiff, who was the appellee in the Court of Common
Pleas, when the judgment ‘there was for a less sum than
that recovered before the justice of the peace. The Court
of Common Pleus was not absolutely bound on this account
to tax no costs in his favor. It was & matter of judicial dis-
cretion, and we see nothing to indicate that the discretion
was not well exercised.

There is no error.

In this opinion the other judges conourred.
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EDWARD A. FREEMAN, ADMINISTRATOR, vs. THE Bris-

TOL SAVINGS BANK.

First Judicial District, Hartford, October Term, 1903.

TORBANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

By his will W left to a trustee about $400,000 worth of personal prop-

erty, including stocks, bonds, notes, book/accounts, farming uten-
sils, cattle and horses, the net income of which was to be paid to
the testator’s son, J, with a direction that in *‘ so far as practi-
cable’ the trustee should allow J to have ‘‘ the management and
possession” of the trust estate, and should be exempt from any
liability on account of loss sustained while such estate, or any part
of it, was so “ managed, controlled, or in the possession™ of J,
tor for any loss by investment or reinvestment ” by the trustee.
At J's death legacies to the testator's grandchildren were to be .
paid from the trust estate, if it was sufficient, and if not, from real
estate of whichJ was given tle life use. Certificates of stock
were turned over by the trustee to J, who pledged some of them
to the defendant bank to secure loans made by it to him. J stated
to the bank that he intended to use the money—and he did in fact
use itor a large part of it—to pay for subscriptions to the in-
creased capital stock of a manufacturing company named after
W and in which W"'s estate was largely interested. The stock thus
subscribed for was issued to J, who turned over 2,200 shares of it to
the trustee, and he in turn transferred it, after J's death, to the
plaintiff as executor on W's estate. In his account in the Pro-
bate Court, the trustee credited himself with securities turned
over to J * for reinvestment,”” and charged himself with the 2,200
shares of the manufacturing company’s stoock. The bank, after
J's death, offered to surrender the stocks pledged to it, if the
plaintiff would pay what remained due upon J's notes; but the

plaintiff refused to do this and sued the defendant for a conversion
of the stocks. Held :—

1. That the provision respecting J's management and possession was

not limited to the live stock, farming utensils and other tangible
property, but applied to évery part of the trust estate.

2. That the trustee was authorized not only to turn over the shares of

stock in dispute to J to manage, but also for sale and reinvestment
In such manner as the trustee in his **best judgment and discre-

tion” might approve; and for that purpose might make J the
agent of the estate.

8. That the fact that the bank was not in privity with those through

whom the plaintiff acquired the manufacturing company stock,



76 Conn. DECEMBER, 1903. 213

Freeman ». Bristol Savings Bank.

was immaterial, inasmuch as the defense set forth in the answer
did not rest upon contract relations, but upon acts creating rights
of property which could only be divested through judicial action
on equitable terms.

4. That whether the pledges made by J to the bank were valid in all
respects or not, the plaintiff could not equitably retain the 2,200
shares of the manufacturing company stock, which resulted from
the bank’s loans to J, and at the same time, while refusing to pay
the balance still due thereon, force the bank to respond for the
value of the stocks which Jhad pledged to it to secure such loans.

5. That the statemnents made by J to the bank, of his intended use of
the borrowed money, were properly received, as well as evidence
that the bank knew that W 'sestate was Iargely interested in said
manufacturing company and loaned the money in the belief that
it was to be nsed for the purpose stated by J.

A testamentary power of sale, standing alone and unaided by other
provisions in the will, does not authorize a mortgage or pledge.

Argued October 18th-—decided December 18th, 1908.

SulT by an administrator with the will annexed, of the es-
tate of Elisha N. Welch, for a conversion of certain shares
of stock belonging to the estate, brought to the Superior
Court in Hartford County where a demurrer to the answer
was overruled (Roraback, J.) and the case tried on the
merits to the court, Shumway, J.; facts found and judg-
ment for the defendant. No error. :

The testator, who belonged in Bristol and died in 1887,
left three children, two daughters and one son. He owned
a large amount of stock in the E. N. Welch Manufacturing
Company, of Bristol, a corporation which was named after
him. His son, James H. Welch, was also a stockholder in
it. In the original will it was provided that enough more
stock in the company should be distributed to the son, to
give him, with his own shares, a controlling interest.

By the fifth codicil to the will, revoking a prior absolute
gift of a third of his residuary estate to his son, James H.
Welch, there was devised to him a life estate in any real es-
tate that might form part of said third; and  all the stocks,
bonds, notes, book accounts, farming utensils, and cattle or
horses, and all other personal estate of any kind and nature
wherever situated, and all interests therein which by the
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torms and conditions of said original will was given or be-
queathed to said James H. Welch, or which would, except
for his codicil, pass or be distributed to him under said will,”
were bequeathed to the testator’s brother, in trust, ¢ to man-
age, hold, sell, invest, and reinvest the same and all ac-
cumulations thereof upon his best judgment and discretion,
and from the rents, uses, and income of the same for and
during the life of said James H. Welch to pay over to him
for the personal use and support of himself and children
annually all of said rents, uses and income from said per-
sonal estate received or collected by said trustee after de-
ducting the expenses of managing said estate and doing the
business necessary to carry out the conditions of said trust.”
A subsequent clause contained this provision : «T direct that
my said trustee shall, a8 far as practicable, allow my son, said
James H. Welch, to have the management and possession
of suid personal estate beld in trust, and T hereby provide
and direct that the said trustee shall not in any way or
to any amount be held responsible to any person or by
any tribunal for any damage or loss that may be sustained
to any part of said trust estate while said estate is managed,
controlled, or in the possession of my said son James H.
Welch, or for any loss by investment or reinvestment by
said trustee.” On the decease of James H. Welch, legacies
of $25,000 apiece were given to the testator’s grandchildren
other than Alex Stanley, “to be taken frown this trust estate
if there be sufficient amount remaining in the hands of my
said trustee at that time; but should there not be a sufficient
amount of these trust funds at that time to make each of
said grandchildren (other than said Alex Stanley) living at .
this time equal to the amount given in said original will to
said Alex Stanley then, in such case, I hereby give, de-
Yise, and bequeath to each of said grandchildren now liv-
ing other than said Alex Stanley from the real estate the
use of which is berein given to my said son James H. Welch
during his life a sufficient quantity of said real estate in
au}ount to make each of them equal to the amount given
said Alex Stanley in said original will including the amount
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received from the said trust estate.” Then followed these
provisions : “ At the death of my said son James H. Welch,
and after all the provisions in this codicil in relation to the
grandchildren herein provided for have been fully complied
with and carried out, then I direct that all the real estate,
the use of which is herein given to my son James H. Welch,
and all the personal estate held in trust by the provisions
of this codicil which may remain after paying all the ex-
penses for settling the trust estate and the mapagement of
the same, and all bequests and legacies to the grandchildren,
shall become a part of the residuum of my estate, to be dis-
Posed of as hereinafter specified. . . . In case of the resig-
nation or death of my said trustee I hereby direct that
another trustee be appointed by the Probate Court for the
district of Bristol, and if practicable such an one as may be
récommended by my trustee herein named. And I give to
the said trustee or trustees so appointed as successor or suc-
¢essors to my original trustee the same rights and powers in
regard to said trust estate and the property belonging thereto
a8 are given to the original trustee in this codicil and direct
that said successor or successors shall not be required to give
any probate bond for the faithful performance of his duties
a8 trustee neither shall he or they be held responsible to any
person or by any tribunal for any loss or damage sustained
by said trust estate (while acting in good faith) which may
be sustained by reason of any investment or reinvestment
of the property not proving successful nor for any loss or
damage to the estate while the property is in the possession
or control of my said son James H. Welch.” _

The residuum of the testator's estate was given to his
two daughters, after payment of a legacy therefrom of
$40,000 to his nephew, George W. Mitchell.

James H. Welch had two sons at the date of the codicil.

The testator’s brother renounced the trust, and George
W. Mitchell was appointed to execute it, and received per-
sonal estate amounting to about $400,000 in value. In this
was included live-stock and farming implements of the value
of 83,564, on & farm devised to James H. Welch for life,
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which stock and implements were put and remained in his
possession. In 1893 the E. N. Welch Manufacturing Com-
pany became financially embarrassed. James H. Welch and
his two sisters each were shareholders, and signed an agree-
ment reciting that James H. Welch desired to pledge to the
Bristol National Bank certain insurance stocks then held by
George W. Mitchell as trustee for him under their father’s
will, as collateral for a line of discounts to be granted on
the company’s notes to the amount of $45,000; requesting
said trustee to pledge them for that purpose; and agreeing
to indemnify him against any loss from so doing.
Subsequently the company was reorganized, and the
capital stock, which had been $100,000 at the testator’s
death, was increased by the acddition of $100,000 of common
stock and $100,000 of preferred stock. James H. Welch
agreed to the issue of the latter and to become a subscriber
to it to the amount of $92,250, on condition that he should
be given the sole control of the company and made its presi-
dent. To assist in providing means for paying for this
preferred stock, he borrowed $48,000 from time to time in
1900, 1901 and 1902, on his own notes from the defendant
bank; giving it, as collateral, certificates for shares in
sundry corporations in the name of George W. Mitchell,
trustee, with blank powers of attorney indorsed on each
signed by said trustee, who had delivered them to him in
that condition. The defendant made the loans in good
faith for the purposes above stated, knowing the terms of
the will and codicils, and believing that they authorized the
trustee to deliver said certificates to James H. Welch to be
soused. A large part of the $48,000 was used by James
H. Weleh for said purpose ; and $10,000 of it was used to
pay a subscription he had also made to the common stock
of the E. N. Welch Manufacturing Company. In the
trustee’s account rendered to the Court of Probate in 1908,
he credited himself with a large amount of the trust stocks
a8 having been from time to time “turned over to James
H. Welch for reinvestment.” Among the stocks so entered
were those so pledged to the defendant, the last entry of
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turning over such stocks being a credit of $17,168, under
date of January 20th, 1902. The last of said notes given
by James H. Welch to the bank was for $10,000, dated
January 17th, 1902. Said trustee’s account charged the
trustee, under date of August 25th, 1900, with ¢ 202 shares
E.N. Welch Mfg. Co. common stock, returned by James
H. Welch, 85,050,” and under date of January 20th, 1902,
with *“2000 shares E. N. Welch Mfg. Co. preferred stock
returned by James H. Welch, $50,000.” In fact, these
shares (which were of the par value so stated), were all
transferred to the trustee by James H. Welch on Janu-
ary 20th, 1902. Subsequently they were transferred by the
trustee to the plaintiff, as part of the trust estate.

James H. Welch died on January 27th, 1902. Soon after-
wards the stocks pledged by him to the defendant were
transferred by it to its own name. Their value consider-
ably exceeded its claim on its loans.

The residue of the stock in the E. N. Welch Manufactur-
ing Company subscribed for by James H. Welch remains in
his name.

Theodore M. Maltbie, for the appellant (plaintiff).

Charles E. Perkins and Josiah H. Peck, for the appellee
(defendant).

BaLpwiN, J. The trustee under the will of Elisha N.
Welch was empowered to *manage, invest and reinvest”
the trust property ““upon his best judgment and discretion,”
and directed “as far as practicable ” to allow James H.
Welch “to have the management and possession ” of it with
an exemption of liability on account of any loss to any part
of the estate occurring while it might be “managed, con-
trolled, or in the possession of ” James H. Welch, or by re-
investment. It is contended that the testator only intended
to provide for putting his son in control of the animals and
utensils upon his farm. The terms used are too broad to
admit of such a construction. They apply equally to every
part of the estate.
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The trustee had therefore special testamentary authority
to entrust the stocks in dispute to James H. Welch for man-
agement. He could also entrust them to him for sale and
reinvestment in such manner as might be approved by his
(the trustee’s) “ best judgment and discretion,” and make
him for that purpose the agent of the estate. In his account
rendered to the Court of Probate, after the death of the lat-
ter, the trustee credits himself with them as delivered to him
for reinvestment, and debits himself with other stocks re-
ceived from him, including 2,000 shares of preferred stock
and 202 shares of common stock in the E. N. Welch Manu-
facturing Company, to the value of $55,050. The facts
found show that these stocks cost James H. Welch that
amount, it being their par value, and that the loans by the
defendant were made and largely used to assist in paying
for them. Except from the account rendered to the Court
of Probate, it does not appear that when the trustee deliv-
ered the stocks in controversy to James H. Welch, he author-
ized him to use them for purposes of reinvestment. The
account, however, states that he received them for that pur-
pose, and, with its debit entries, operates as a full ratification
of what he did.

A testamentary power of sale, standing alone and unaided
by other provisions in the will, does not authorize a mort-
gage or pledge. O’Brien v. Flint,74 Conn. 502, 505. But
by the will now under consideration not only was the trustee
given the full title to the estate, and a large discretion as to
its reinvestment, but he was directed to turn over the con-
trol of the whole property, so far as practicable to James H.
Welch, without accountability for losses due to the latter’s
disposition of it. In determining what the provision means,
the circumstances surrounding the testator when he made
the will and codicil are to be taken into account.  Fritsche
v. Pritsche, 75 Conn. 285.

It is not improbable that he may have anticipated what
afterw.a.rds happened to the mannfacturing company which
bore his nameand in which a considerable portion of his prop-
erty was invested. When the working capital of such a
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coucern is found inadequate, an issue of new shares is natu-
rally thought of ; and, if issued, they must ordinarily be taken
by those already interested in it. By his original will he
had provided for putting the control of the company in the
hands of his son. By the codicil, he enabled the trustee to
furnish him means that he could use, if he thought proper,
in supporting its credit or enlarging its business. The lan-
guage employed is entitled to a liberal construction to carry
into effect the general intention of the testator, which is suf-
ficiently manifest, to throw the power and responsibility of
control upon the son as to whatever part of the estate the
trustee might deem it reasonable and proper to turn over
to his keeping. It received such a construction from those in-
terested in the residuary estate when they united, in 1893,
with James H. Welch in requesting the trustee to pledge
some of the stocks to procure discounts of the company’s
notes. The other stocks, pledged later to the defendant,
were made over to it under whatever authority the trustee
could give, and also whatever power the will conferred upon
the cestui que trust. These pledges, whether properly or
improperly made, resulted in the acquisition for the trust
estate of two large blocks of the company’s stock. The
plaintiff has received them as part of it. He has, so far as
appears, never offered to return them to the trustee, or to
transfer them to the defendant, but holds them now as part
of the testator’s residuary estate. If he can also force the
defendant to respond for the value of the securities received
in pledge, he will enjoy the fruits of the loans made upon
them, without recompensing either borrower orlender. The
defendant has offered to surrender to him the stocks pledged,
on his paying what is still due on the notes of James H.
Welch, as security for which it received them. He can
ask, under the circumstances which have been stated, for
nothing more.

The appellant contends that the bank can take no bene-
fit from his acquisition of these stocks, for want of privity
between it and those through whom they came to him, citing
Bazter v. Camp, T1 Conn. 245, 249, 71 Amer. State Rep.
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169. But while the complaint presents a simple cause of
action at law, the answer, admitting all the averments to be
true, sets up in avoidance the circumstances to which ref-
erence has been made. Such a defense does not rest on
privity of contract, but on acts which, independently of any
contract relations between the parties to this proceeding,
have created rights of property which can only be divested
through judicial action on equitable terms.

It is immaterial to the issues in this suit that the new
shares in the E. N. Welch Manufacturing Company, now
held by the plaintiff, were subscribed for by James H. Welch
in his own name, in view of the fact that he transferred them
to the trustee.

It is unnecessary to determine whether the pledges to the
defendant were valid in all respects. They certainly gave
it the means of acquiring the legal title to the stocks, which
it holds. The plaintiff cannot trent the acquisition of it, or
the refusal to transfer the stocks to him without payment of
the loans to secure which they were pledged, as 4 conversion,
while he is holding, as part of the testator’s estate, other
stocks procured with the money lent, and to pay for which
the loans were sought and made.

Evidence that James H. Welch, when he applied for these
loans, informed the defendant that he wanted the money to
put into the E. N. Welch Manufacturing Company ; that the
defendant lent it believing it was to be so used in paying for
preferred stock in it subscribed for by James H. Welch;
that the estate of the testator was largely interested in the
corporation ; and that the defendant knew this, was all prop-
erly admitted. It was relevant to the issues raised upon the
answer, and tended directly to support the defendant’s lien
upon the stocks pledged, by showing that, when it received
them, it acted in good faith and with knowledge of facts

which had a material bearing on the question of the right to
make the pledge.

There is no error.

In this opinion the other judges concurred.
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MATTHEW GRIFFIN ET UX. vs, WILLIAM M. FERRIS ET AL,

" First Judicial District, Hartford, October Term, 1903,
ToRRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

A twofold obligation is assumed by the vendee of goods purchased un-
der a bill of conditional sale which requires weekly payments and
a settlement in full within one year. Foradefaultin either respect
the vendor may retake the goods, if the contract so provides.

Argued October 14th—decided December 18th, 1903.

REPLEVIN for a range, brought by the defendants’ appeal
from a judgment of a justice of the peace to the Court of
Common Pleas for Hartford County and tried to the jury be-
fore Coats, J. ; verdict and judgment for the plaintiffs, and
appeal by the defendants. Error and new trial granted.

Herbert 0. Bowers, for the appellants (defendants).
Harry M. Burke, for the appellees (plaintiffs).

BALDWIN, J. This case was properly treated by the trial
court as turning upon the construction to be given to the
following paper, which the plaintiffs delivered to the defend-
ants: —

“Mr. and Mrs. Matthew Griffin,

Bought of Ferris Brothers,

Received of Ferris Brothers,
of South Manchester, Conn., on the 9th day of August, 1900,
the followiug goods, to wit: 1 No. 8-18-6 Richmond range
and shelf ; also bill of goods to January 1, 1902, bal. $25.08;
also charge of stovepipe, etc., January 11, 1902; also pipe
and moving expenses, for which said goods I hereby agree to
Pay said Ferris Brothers the sum of $25.08 as follows : to be
paid weekly, account to be settled in full in twelve months.
“It is further agreed as part of the consideration of this in-
vestment that said goods shall be at the risk of said vendee,
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but the title and ownership thereof shall remain insaid Ferris
Brothers until the price shall be fully paid and this agree-
ment canceled, and that said price shall be paid at Ferris
Brothers’ store, and that in case any such partial payment
shall not be made when due, said Ferris Brothers, or their
agents, may take said goods into their possession and for use
of and for damage to said goods may retain any payment made
before such delinquency. The vendee, however, tohave the
privilege of retaining said goods on the immediate payment
of the whole purchase price.
“ Mrs. Matthew Griffin.”

The goods in question were part of those above described,
and were replevied in July, 1902, part of the balance of $25.08
then remaining unpaid and several weeks having elapsed
during which no payments on account had been made. The
jury were instructed that the words “account to be settled
in full in twelve months,” gave the plaintiffs an absolute
right to their possession for twelve months from the delivery
of the paper. This charge virtually denied any effect to the
words next preceding those quoted, * to-be paid weekly.”
All these words were written by the defendants upon a
printed blank. The obligation thereby assumed by the plain-
tiffs was twofold: to pay something every week until all
should be paid, and to pay all within twelve months. Any
default in either respect gave the defendants an immediate
right to resume possession.

There is error and a new trial is granted.

In this opinion the other judges concurred.
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SYLVESTER W. SKINNER vs. HaTrie I. HALE.

First Judioial District, Hartford, October Term, 1903.
TORRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

Where a husband or wife becomes the assignee and owner of a mort-
gage made by the other, this does not of itself extinguish the
mortgage, or merge it in the legal estate either of them may have
in the mortgaged premises.

Whether under our statutes enlarging the capacity of married women
to sue and be sued, a husband who acquires such a mortgage by
assignment ocan, during coverture, enforce his rights as mortgagee
against his wife, quere.

Owing to the legal nature of the union between husband and wife, it
hias been generally considered that in a case of a mere joint occu-
pancy with her husband a wife could not hold adversely to him.

To bar a mortgagee’s right to foreclosure upon the ground of adverse
possession, the mortgagor must have either disclaimed to hold
under or subject to the mortgage and have asserted title in him-
self alone, or the character of his possession must have been such
a8 to operate as a notice of a disclaimer of the mortgagee’s title
and assertion of his own.

The facts in the preseut case reviewed and held not to show any pos-
session by the wife (the mortgagor) which was hostile or adverse
to the rights of the husband as assignee of the mortgagee.

Argued Ooctober 14th—decided December 18th, 1903,

AcTIoN to foreclose a mortgage of real estate, brought to
the Superior Court in Hartford County where a demurrer
to the complaint was overruled (Roraback, J.) and the cause
was afterwards tried to the court, Shumway, J.; facts found
and judgment rendered for the plaintiff, and appeal by the
defendant. No error.

Herbert 0. Bowers, for the appellant (defendant).
J. Gilbert Calhoun, for the appellee (plaintiff).
TorraNCE, C. J. The plaintiff, Sylvester W. Skinner,

was the husband of Lizzie M. Skinner deceased, and the
defendant, Hattie I, Haule, is the daughter and sole heir at
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law of said deceased. The complaint alleged that the plain-
tiff was the owner of the mortgage sought to be foreclosed
and of the note secured thereby, and the court has found
that this was true.

The answer consisted of two defenses. In the first, cer-
tain paragraphs of the complaint were admitted and others
were dcnied, and those denied were found to be true.
The second defense was this: * The cause of action
set forth in the plaintiff’'s complaint did not arise within
fifteen years next before the commencement of this ac-
tion.” Upon the facts found the court held that the ac-
tion was not barred, and whether it erred in so holding is
the principal question upon this appeal. The facts found
relating to this question are in substance the following:
The plaintiff and his wife were married in this State in
1861, and thereafter lived together continuously here until
the death of the wife in 1900. In November, 1873, the
wife was the sole owner of the land sought to be fore-
closed, and on the third day of that month she and the
plaintiff gave to Newton P. Skinner their joint and several
promissory note for $1,700, payable to him on demand
with interest, and secured said note by a inortgage deed
of said land of the wife. Said note and mortgage were
made and executed by the plaintiff and his wife jointly, but
the plaintiff joined in their execution at the request of the
wife and for her accommodation. The money loaned upen
said note and mortgage was used by the wife for the benefit
of her separate estate. Between the date of said note and
mortgage and the time of their transfer to the husband, as
hereinafter stated, the interest on said note was regularly
paid, and two payments of 200 each had been made upon
the principal. In January, 1887, Newton P. Skinner, for a
valuable consideration moving from the plaintiff, sold and
conveyed to him the said note and mortgage, and the plain-
tiff is now the actual and dona fide owner of the same. In
September, 1900, Lizzie M. Skinner, the wife of the plaintiff,
died intestate, leaving the defendant as her only heir at law,
and the estate of the decedent was fully settled in the Court
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of Probate prior to the commencement of the present suit.
From the time when the plaintiff became the owner of said
note and mortgage, in January, 1887, down to the com-
mencement of this action in July, 1902, no steps were taken
by him to collect the note, nor to enforce his rights under
said mortgage. In January, 1887, the plaintiff and his wife
were living in a house upon the land covered by the mort-
gage, which was and continued to be their home until the
death of the wife.

Upon the facts found, it is clear that, as between the
plaintiff and his wife, the loan secured by the mortgage
was made to her and not to him, and that, as between them,
it was her duty to pay the loan. Whether the land mort.
gaged was “the sole and separate ” estate of the wife is
not found, though it is found that she was * the sole owner.”
Whether the plaintiff had, as husband, any estate in the
land mortgaged, is not perhaps clear from the finding, nor
is the fact that he had or had not any such estate important
in this case. It is clear thatthe plaintiff, in 1887, became,
by assignment upon valuable consideration, the owner of
the note and mortgage, and is still the dona fide owner
and holder thereof; and it is also clear that at the time
of the assignment the mortgage did not become merged in
any legal estate which the plaintiff had or may have had
in the land mortgaged ; nor in the legal estate of the wife
in said land, for the mortgage was not bought by nor for
her; nor has any such merger taken place since. In cases
of this kind “courts of equity will always keep the estates
separate and uphold the mortgage, when it is required by
the justice of the case or the intent of the parties.” Good-
win v. Keney, 47 Conn. 486, 493 ; Hart v. Chase, 46 id.
2075 Ensign v. Batterson, 68 id. 298, 304. The further
rule, also, that where one spouse becomes by assignment the
owner of a mortgage made by the other this does not of
itself extinguish the mortgage, seems to be now well set-
tled. Cormerais v. Wesselhoert, 114 Mass. 550; Fowle v.
Torrey, 185 id. 87,94; 20 Am. & Eng. Ency. of Law, 1068,
and cases cited therein. Indeed, no claim of merger or of

Vor. Lxxvi—15
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extinguishment is now made by the defendant, though it
was made in the demurrer that was overruled.

Under these circumstances, by the assignment, the hus-
band became in effect the mortgagee of the land, with all
the rights of the assignor to enforce payment of the mortgage
debt, except so far as those rights were modified by the fact
that the mortgagor was his wife. The defendant admits
that if the plaintiff, during, and because of, coverture, could
not enforce his rights as mortgagee, his right to foreclose the
defendant is not barred by lapse of time; but she earnestly
contends that under our statutes enlarging the capacity of

- married women to sue and be sued, the right of the plaintiff

to sue his wife upon the note, and to foreclose the mortgage,
was not suspended during coverture.

‘Whether or not the law upon this point is as the defend-
ant contends, it is not necessary to decide in this case; for
even if we assume it to be so, we do not think the facts
found show any such adverse possession on the part of the
wife as would support the second defense in this case. For
the purposes of the argument, then, it will be assumed that
the right of the husband to foreclose the wife was not sus-
pended during coverture.

The defendant also claims that a wife living with her hus-
band, in the joint possession of land, can as matter of law hold
adversely to him. It has been held by this court that a mar-
ried woman occupying land with her husband, where he
makes no claim to such land, may hold adversely to a third
person, and thereby acquire a title by such possession as
against such third person; Clark v. GHlbert, 39 Conn. 94;
but whether in case of a mere joint occupancy with her hus-
band, a wife can hold adversely to him, is a different ques-
tion. Owing to the legal nature of the union between hus-
band and wife it has generally been held that she could
not. 1 Amer. & Eng. Ency. of Law, 820, and cases there
cited. It has also heen said of such a case that “ two con-

temporaneous possessions of the same property, each adverse

to the other, is a legal absurdity not conceivable.” Gafford
v. Strauss, 89 Ala, 288, 286. It is unnecessary to decide
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this question in this case, for, assuming thht a wife can, as

matter of law, hold adversely to her husband in a case like

the present, the important question is whether the plaintiff’s
wife did in factdo so. In discussing that question it will
be assumed that, as matter of law, a wife can hold adversely
to her husband.

Though there is no statute of limitations applicable to ac-
tions of foreclosure or redemption, courts of equity have
adopted rules of limitation in such cases, and ordinarily the
period that would bara remedy at law upon the deed or note
will be held to bar a remedy in equity. Jeffery v. Fitck,
46 Conn. 601, 605. Itis well settled that the right to fore-
close, or to redeem, a mortgage, may be lost by the lapse of
a period of fifteen years. Haskell v. Bailey, 22 Conn. 569 ;
Jarvis v. Woodruff, ibid. 548 ; Hough v. Bailey, 32 id. 288;
Hanford v. Fitch, 41id. 486. If, for instance, the mortgagee,
after the right to foreclose accrues, suffers the mortgagor
to remain in the exclusive possession of the land for fifteen
years or more, without any act by the mortgagor recognizing
the continued existence of the mortgage, the right to fore-
close will ordinarily be barred. Haskell v. Bailey, 22 Conn.
569. The rule of limitation is applied in such a case upon
the theory that such an occupancy is adverse to the mort-
grgee, and in denial of his rights. If, with knowledge of
such an occupancy, he chooses to sleep upon his rights for
fifteen years, a court of equity will not aid him to enforce
them. Where, however, the occupancy of the mortgagor is
either expressly or impliedly in subordination to the rights
of the mortgagee, and not in denial of them, such occupancy,
however long continued, will be no bar to an action of fore-
closure. Tf the occupancy of the mortgagor is with the con-
sent and agreement of the mortgagee, or the mortgagor by
any conduct or act expressly or impliedly recognizes the
continued existence of the mortgage, the possession is not
hostile nor adverse to the mortgagee. 2 Swift’s Dig. pp. 188,
189; Hough v. Bailey, 32 Conn. 288 ; Moore v. Clark, 40
N.J. Eq. 152, 153. In short, to bar the right to foreclose,
the possession of the mortgagor must be hostile and adverse
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to the mortgagée; and it is never this until the mortgagor
either disclaims holding under or subject to the mortgage
and asserts title in himself alone, or the character of his pos-
session is such as of itself gives notice that he repudiates
the title of the mortgagee and asserts title in himself.
Holmes v. Turner’s Falls Co., 150 Mass. 585.

Applying these principles to the case at bar, we think
the facts found fail to show that the wife leld or claimed
to hold the mortgaged premises adversely to the rights of
her hiusband as mortgagee. Until she denied his rights by
her words or her conduct, he had no occasion to enforce
them, nor any reason to suppose he would lose them by
failing to do so for fifteen years. Huntington v. W haley,
29 Conn. 391, 397. The fact that she paid no interest nor
any part of the principal, nor was ever called upon to do so,
is fully explained and accounted for by the facts found.
The mortgagee was her husband and the land mortgaged
was the home where she lived with him. He held the legal
title to the land and she the equity of redemption. Both
were in possession of the premises and in the enjoyment of
the rents and profits thereof equally, each with the consent
of the other. Neither appeared to have, nor claimed to have,
any exclusive possession. Under these circumstances it can-
not be said that either held, or intended to hold, adversely
to the other, or that either denied or repudiated the rights
of the other. Upon the facts found we think the plain-
tiff’s right to bring an action of foreclosure was not barred.

The defendant demurred to the complaint on the ground
that upon its face it appeared that the cause of action was
barred and the court overruled the demurrer. Assuming,
without deciding, that advantage of the statutes of limita-
tion can be taken in this way, we think the complaint did
not show that the cause of action was barred. Besides, in
view of the facts found relating to this matter, the ruling
upon the demurrer, even if erroneous, was harmless.

There is no error.

In this opinion the other judges concurred.

.
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THoMAS F. DEVINE vs. HENRY O. WARNER.

First Judicial District, Hartford, October Term, 1903.
TORRANCE, C. J., BALDWIN, HaMersLEY, HaALL and PRENTICE, Js.

While the buyer may ‘“accept and actually receive’’ the gonds, within
the meaning of the statute of frauds (General Statutes, § 1090),
under a sale which is not accompanied by manual delivery or ac-
tual change of custody, yet the proof in such cases should be clear
and unequivocal, and establish an actual change of the relation of
the parties to the property. Something more is required, as proof
of receipt and acceptance, than mere words indicative of the par-
ties’ assent to the agreement of sale. There must be a delivery by
the vendor and a receipt by the vendee, with the intention to vest
in the vendee the possession and right of possession, discharged
of all liens for the price, and an actual acceptance by the vendee
of the goods, at least as the goods purchased, if not as its owner
by virtue of the purchase.

The written memorandum required by the statute of frauds need not
necessarily be comprised in a single document, nor drawn up in
any particular form. It is sufficient if the terms of the contract
can be made out from memoranda of the party to be charged
therewith, or from his correspondence: but such writings must be
connected by mutual reference, and without the aid of oral testi-
mony to supply any defects or omissions in the written evidence.

1t is competent for the jury to find that the plaintiff was the actual
and bona fide owner of the chose in action on which the suit was
brought, from the instrument of assignment itself and the uncon-
tradicted testimony of the parties thereto. Nor is an instrnction
to that effect erroneous, merely because the jury are also told that
if they believe this evidence they *should find** a valid assignment.

It cannot be said, as matter of law, that the assignee of a chose in ac-
tion is not the bona fide owner thereof, merely because the instru-
ment of assignment requires him to return to tbe assignor a por-

" tion of the amount which he may recover on the claim.

4 judgment exceeding the amount demanded but within the court's

Jurisdictional limit, is not void, although it may be erroneous.

Submitted on briefs October 14th—decided December 18th, 1803.

ACTION to recover damages for breach of contract, brought
to the District Court of Waterbury and tried to the jury
before Peasley, Deputy-Judge ; verdict and judgment for
plaintiff, and appeal by the defendant, No error.
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James Huntington, Arthur D. Warner and John F. Addis,
for the appellant (defendant).

Jokn O’ Neill, for the appellee (plaintiff).

Haxry,J. The plaintiff claimed to have proved, in the trial
court, that with his assistance, his brother, John J. Devine,
in the season of 1899, raised a crop of tobacco upon their
father’s land in Suffield, which crop in the fall of that year
John J. Devine sold to the defendant at an agreed price;
and that the defendant having afterwards refused to take the
tobacco or to pay for it, John J. Devine was compelled, by
reason of a fall in the market price of such tobacco, to sell it
for $528.53 less than the price agreed upon with the defend-
ant. The plaintiff, as the bona fide owner of such right of
action, by assignment from his brother, John J. Devine, sues
to recover said sum.

Asshowing that the defendant purchased the tobacco, and
accepted and actually received it, the plaintiff claimed to have
proved these facts: The defendant on September 22d, 1899,
having examined the tobacco in the barns in which it was
banging on poles, agreed with John J. Devine to purchase
the entire crop at twenty cents a pound, and thereupon, under
date of September 22d, 1899, made this entry in a note-book
in which he made entries of the tobacco which he purchased,
. and upon the inside of the front cover of which the defendant
had written his name: “John J. Devine, four acres at twenty
cents ”’; and showed said entry to John J. Devine, and said
to him with reference to the tobacco: *Let it hang until it is
cured ; then take it down and strap it into bundles, putting
about forty pounds to the bundle. Then, when it is stripped,
notify me.” John J. Devine did as thus directed, and about
the 24th of November, 1899, wrote the defendant that the
tobacco was ready for shipment and that he (Devine) thought
that with this tobacco and that of a neighbor, which the de-
fendant had purchased, a car might be filled. The defendant
wrote in reply, that he would be at Devine’s place the first of
the following week. On November 28th, 1899, the defend-
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ant, after he had examined the tobacco as it lay in bundles on
the floor of Devine’s barn, said to Devine: You have done
your part well. Iam going to load one or two cars with to-
bacco I have purchased here in Suffield, and if T can take
this tobacco in one of these cars T will send for it; butif I
cannot take it away with me on this trip and a damp spell
comes on, open up the sheds 50 as to let the dampness get in
and dampen the bundles, and pile the tobacco up into one or
two large piles. In case I don’t take it this week it will keep
better in one pile than it would spread out only one bundle
high.”” At the end of the week the defendant not having
sent for the tobacco, John J. Devine placed it in piles and
opened the barns as directed. For several weeks after
said last interview the defendant was ill and unable to attend
to business. On January 26th, 1900, Devine wrote to the de-
fendant that he was anxious to get the tobacco off of his
hands ; that he needed the money, aid that if he (the defend-
ant) could see his way clear to take the tobacco soon, he
would appreciate the favor. On the next day the defendant
wrote in reply that he was ill and that he would see Devine
48 800N a8 he was able. On February 8th, 1900, the defend-
ant with his hired man, Lathrop, went to the place where the
tobacco was piled, and Lathrop went in and inquired of
Devine if his tobacco was for sale. Devine replied that he
had already sold it. Having reported this answer to the de-
fendant, Lathrop, at the defendant’s direction, returned and
asked Devine who the purchaser was. Devine replied H. O.
Warner (the defendant). The defendant and Lathrop there-
upon went into the barns and examined the tobacco, and said
to Devine that it was a bad lot of tobacco ; and the defendant
informed Devine that he would not take the tobacco or pay
for it. The market price of this grade of tobacco had since
the preceding September dropped eight or ten cents a pound.

Of the defendant’s first three reasons of appeal, it need
only be said, (1) that—excepting as it appears that the court
charged the jury as to the plaintiff’s right to maintain this
action, to which we shall refer later—the record does not
disclose that the trial court held that the plaintiff “acquired
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any right or title in the subject-matter of this action by reason
of Exhibit 8 (the written assignment) and the evidence con-
nected therewith * ; (2) that the denial of defendant’s motion
for a nonsuit is not reviewable ; and (8) that as the record
contains no statement of the evidence—exceptin the finding
of facts certain evidence is stated in connection with the
rulings of the court as to its admissibility—we cannot review
the action of the trial court in overruling defendant’s mo-
tion to set aside the verdict as against the weight of evidence.
Regarding the acceptance and receipt of the tobacco nec-
essary to meet the requirements of the statute of frauds, Gen-
eral Statutes, § 1090; the court charged the jury * that while
it is true that there may be an acceptance and actual receipt
of goods by the vendee, pursuant to a sale unaccompanied
by a manual delivery or actual change of custody,—as in
cases where the vendee is already in possession or the vendor
retains the custody as bailee of the vendee, thus assuming a
new relation to the goods,—yet the law requires that the
proof in such cases should be clear and unequivocal and
establish an actual change of the relation of the parties to
the property”; that “as a receipt implies a delivery, there
must have been a delivery by the vendor and receipt by the
vendee of the tobacco, with an intention on the part of the
parties to vest in the vendee the possession and right of
possession, and discharged of all lien for the price, and an
actual acceptance by the vendee of the tobacco, at least as
the goods purchased, if not as its owner by virtue of the
purchase”; and that the statute required something more
by way of proof of a receipt and acceptance than “mere words
indicative merely of the parties’ assent to tlie agreement of
sale.” This part of the charge complies with the instruc-
tions which, upon a former appeal of this case and upon
similar facts, we said should have been given to the jury upon
the question of the acceptance and receipt required by the
statute of frauds. Devine v. Warner, 75 Conn. 875, 879.
Concerning the written memorandum required by the
statute, and the evidence offered as to such memorandum,
the court charged the jury as follows: “It is not necessary
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that the written memorandum required by the statute of
frauds should be comprised in a single document, nor that it
should be drawn up in any particular form. It is sufficient
if the contract can be made out in all its terms from any
writings of the defendant, or from his correspondence. But
it must all be collected from the writings, provided the
several writings are so connected by mutual reference or
otherwise that there can be no uncertainty as to the meaning
and effect of them all when taken together and viewed as a
whole, but this connection of the several writings cannot be
established by oral testimony offered to supply any defects
or omissions in the written evidence. Unless you find that
there is such a mutual reference between the letters of the
defendant and the entry in his memorandum book that with-
out the aid of the oral evidence which has been listened to
by you in this case, you will be unable to consider his letters
a8 a part of his written memorandum. If you should find
that there is such a mutual reference and that, as read to-
gether, the contract can be understood by you in all its terms,
from the letters and the book memorandum, and that the
name of the defendant on the fly leaf of the book was in-
tended by the defendant as his signature to the memorandum,
then the memorandum is a sufficient compliance with the
statute of frauds.”

One of the reasons of appeal is that the court erred in so
charging the jury. Evidently the error intended to be thus
assigned is, not that the court erred in not taking this ques-
tion entirely away from the jury, or in failing to charge
them that the book and letters contained no written mem-
orandum of the agreement signed by the parties to be
charged therewith, sufficient, as a matter of law, to answer
the requirements of the statute of frauds; for the defendant
not only failed to request the court to instruct the jury that
the claimed memorandum and signature were, as a matter
of law, insufficient under the statute, but, in his written re-
quests to charge, referred to the question, of whether such
a memorandum duly signed had been proved, as one of fact
for the jury. The claim in the defendant’s brief respecting
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this reason of appeal is, not that the court erred in submit-
ting to the jury, as one of fact, the question of whether a
duly signed memorandum had been proved, but in not cor-
rectly instructing the jury as to the rule of law to be applied
in deciding such question of fact. The law applicable to
the questions of fact was correctly stated by the trial court.
1 Swift’s Dig. 8. p. 286 ; Nichkols v. Johnson, 10 Conn. 192,
198,

Having instructed the jury that to be the equitable and
bona fide owner of a chose in action, within the meaning of
General Statutes, § 631, “one must be the real owner of it,
the one to whom the equities belong,” the court further
said to the jury that the evidence that the plaintiff was the
actual and good faith owner was in *the instrument of
assignment and the testimony of the Devine brothers,” and
added : “If you believe their testimony, which is uncon-
tradicted and is the only testimony on the subject, it is
within your province to find and you should find that the
plaintiff has such an interest, that he has complied with the
requirements of the statute.”

The only ground stated in the defendant’s brief for the
claim that the court erred in so charging the jury, is that
by this language it *“‘ passed upon a material question of
fact that was entirely within the province of the jury.”

The record does not purport to give all the testimony of
the Devine brothers. It is not claimed that the evidence
showing the plaintiff’s ownership of the right of action was
contradicted. It appears from the finding that the plaintiff
claimed to have shown that, having assisted his brother in
raising the crop of tobacco, it was in good faith agreed be-
tween them, after the defendant had refused to pay for the
tobacco, that the claim should be assigned to the plaintiff
for the purposes and upon the terms stated in a written
assignment in these words: * Suffield, April 7, 1900. In
the fall of 1899 I sold a crop of tobacco in my barns in
Suffield to H. O. Warner of New Milford for twenty cents
perpound. I subsequently sold this tobacco for twelve and
three-quarters cents per pound, making a loss to me of about
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$523.58. For value received I hereby assign, sell, and
transfer to my brother, Thomas F. Devine, who is to en-
deavor to recover the claim by legal process or otherwise.
After deducting the expenses, the remainder is to be divided
into three equal parts, two of which are to be returned to
me, the remaining third he is to keep. JohnJ. Devine.”

It does not appear that the court erred in charging the
jury, as it in effect did, that the uncontradicted evidence of
these facts, if believed Ly the jury, was sufficient proof that
the plaintiff was the dona fide owner of the chose in action
upon which the suit was brought. Devine v. Warner, T5
Conn. 375, 881; Metropolitan Life Ins. Co. v. Fuller, 61
id. 252, 262.

The complaint asked for $600 damages. The verdict and
judgment were for $633.90. The judgment in excess of the
damages claimed was not void, since the court had jurisdic-
tion to render a judgment for that sum. Chaffee v. Hooper,
54 Vt. 513. It is not assigned as a reason of appeal that
the judgment was erroneous because it exceeded the damages
claimed, and therefore we need not consider that question.

There is no error.

In this opinion the other judges concurred.

CHARLES H. NErTLETON, EXECUTOR, APPEAL FROM
PROBATE.

* First Judicial District, Hartford, October Term, 1808,
TorRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTICE, Js.

The exaction of some form of death duty has existed from ancient
times as an established and well known mode of taxation, and
the right to impose such duties was therefore included in the
broad power of taxation vested by our Constitution in the Gen-
eral Assembly.

* Transferred from third judicial district,




286 DECEMBER, 1903. 76 Conn.

Nettleton’s Appeal.

With the exception of the rule of apportionment in laying direct
taxes, and of geographical uniformity in laying indirect taxes,
contained in the Federal Constitution, there is no provision
either in that instrument or in the Constitution of this State
which defines or limits the method or manner in which the
power of taxation may be exercised by the legislative department.
Accordingly, a statute of this State imposing taxes is not to be
adjudged unconstitutional because it happens, under certain cir-
cumstances, to bear unequally, or because its classification is ar-
bitrary, provided it does not violate some independent consti-
tutional prohibition or restraint.

While the succession tax law, so-called (General Statutes, §§ 2367 to
2377), in imposing death duties, makes an arbitrary distinction
between estates of $10,000 and those of a greater amount, so that
a legacyin an estate of $10,000 or less pays no taxz, while a legacy
of the same amount in an estate of more than 810,000 is taxed, yet
the Act is not unconstitutional upon that ground, since it is ob-
vious that such distinction is a mere incident to the operation of
a statute enacted solely for the purposes of taxation, and is not
an attempt, either in form or substance, to exercise the power of
bostile discrimination against any class of citizens which is for-
bidden alike by the State and Federal constitutions.

Argued October 14th—decided December 18th, 1903.

APPEAL from an order and decree of the Court of Pro-
bate for the district of Meriden fixing the amount of an
inheritance tax and directing its payment to the State, taken
to the Superior Court in New Haven County and reserved
by that court, George W. Wheeler, J., for the advice of this
court.  Superior Court advised to dismiss the appeal.

The Court of Probate for said district of Meriden made
the following order:—

“Estate of Owen B. Arnold, late of Meriden, in said dis-
trict, deceased.

“ It appearing to the court from the inventory of the above
estate that the total property of said estate at the time of
said inventory was as follows, to wit :

Real estate, . . . . . . $8,900.00
- Personal property, . . . . 242,738.87
© Total, . . . . . . $251,638.87

*“And it further appearing that for the purpose of fixing

\
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the inheritance tax upon said estate the amount of said in-
ventory is subject to the following deductions :

(a.) Foreign assets, . . . . §75,882.00
(8.) Statutory exemption, . . . 10,000.00
(e.) Debts and expenses of administration, 9,121.13
(d.) United States internal revenue tax, 4,492.78

Total, . . . . . $99,445.91

leaving a balance subject to the inheritance tax of
#152,192.96,

“ And it further appearing that the legacies given under
said will are to St. Andrew’s parish, Meriden,” ete.; “and
that none of said legatees are within the relation of parent,
husband, wife, lineal descendant, or legally adopted child
of the testator.

“And it further appearing that by the provisions of sec-
tion 2368 of the General Statutes of Connecticut, Revision
of 1902, all of such legacies are subject to a succession tax
of 3 per cent. of their value.

“Now, therefore, it is hereby ordered that Charles H.
Nettleton, executor under the will of said Owen B. Arnold,
shall forthwith pay to the Treasurer of the State of Con-
necticut the sum of $4,565.79, being the amount of said
succession tax, together with interest thereon at the rate of
9 per cent. per annum from the 12th day of September, 1901,
being one year after the qualification of such executor, said
interest amounting to $674.89.”

The material sections of the General Statutes governing
this action of the Court of Probate are given in the note.*

*§ 2367. The estate of every deceased person, to the amount of ten
thousand dollars, and, in addition to said amount, all gifts of paint-
ings, pictures, books, engravings, bronzes, curios, bric-a-brac, arms,
and armor, and collections of articles of beauty or interest, made by
will to any corporation or institution located in this state for free ex-
hibition and preservation for public benefit, shall be exempt from pay-
ment of any succession tax ; and, after deducting ten thousand dollars
and all snch gifts for free public exhibition, the rest of the estate of
every deceased person shall be subject to the taxes in § 2368 provided.

§ 2868. In all such.estates any property within the jurisdiction of
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The executor appealed from this order fo the Superior
Court. His reasons of appeal consist of an allegation that
the legislative Act, under which the Court of Probate di-

this state, and any interest therein, whether tangible or intangible,
and whether belonging to parties in this state or not, which shall pass
by will or by the inheritance laws of this atate to the parent or parents,
husband, wife, or lineal descendants, or legally adopted child of the
deceased person, shall be liable to a tax of one-halt of one per cent.
of its value for the use of the state; and any such estate or interest
therein which shall so pass to collateral kindred, or to strangers to the
blood, or to any corporation, voluntary association, or society, shall be
liable to a tax of three per cent. of its value for the use of the state.
All executors and administrators shall be liable for all such taxes with
interest thereon at the rate of nine per cent. per annum, from the time
when said taxes shall become payable until the same shall have been
pald as hereinafter directed.

§ 2368. The court of probate having jurisdiction of the settlement
of any estate shall, within ten days after the filing of a will or the
application for letters of administration, if in its opinion said estate
exceeds in valuoe said sum of teu thousand dollars, send to the treasurer
of the state a certificate of the filing of such will or application, and
shall within ten days after the return and acceptance of the inventory
and appraisal of any such estate send a certified copy of said inventory
and appraisal to the treasurer of the state, together with Lis certificate
as to the correctness in his opinion of said inventory and appraisal ;
and if no new appraisal is made as hereinafter provided the valuation
therein given shall be taken as the basis for computing said taxes. The
said court of probate shall, on the application of the treasurer of the
state, or any person interested in the succession thereof, and within
four months after granting administration, appoint three disinterested
persons who shall view and appraise such property it its actual value
{for the purposes of said tax, and make return thereof to said court, and
on the acceptance of said return, after public notice and hearing, the
valuation therein made shall be binding upvn the persons interested
and upon the state. If any executor or administrator shall neglect or
refuse to return an inventory and appraisal within the time now
required by law, nunless said time shall have been extended by said
court for cause, after hearing and such notice as the court of probate
may require, the said court of probate may remove said executor or
administrator, and appoint another person administrator with the will
annexed, or administrator, as the case may be.

§ 2371. Where any estate or an annuity is beqneathed or devised to
any person for life or any limited period, with remainder over to
another or others, and all the beneficiaries are within the same class,
the tax shall be computed on, and paid as aforesaid ont of, the prinei-
pal sum of property so bequeathed or devised. Where a life estate or
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rected the executor to pay the succession tax in question, is
nulland void ; and assigns four grounds of invalidity. These
grounds, briefly stated in their appropriate order, are:

an annuity is bequeathed or devised to a parent or parents, husband,
wife, or lineal descendants, and remainder over to collateral kindred,
or to strangers to the blood, or to a corporation, voluntary association,
or gociety, then the tax of one-half of one per cent. shall be paid out
of the principal sum or estate so bequeathed or devised for life, or
constituting the fund producing said annuity, and the remaining two
and one-balf per cent. due from collateral kindred or strangers to the
blood shall be paid out of the said principal sum or estate at the expi-
ration of the particular estate or annuity. And where a life estate or
annuity is bequeathed or devised to collateral kindred or strangers to
the blood, or to a corporation, voluntary association, or society, with
remainder to parent, or parents, husband, wife, or lineal descendants,
or legally adopted child, a tax of three per cent. shall be paid as afore-
8aid to the treasurer of the state out of the principal sum or estate, or
fund producing sald annuity ; on the termination of said life estate or
annuity the treasurer of the state shall refund and pay to the person
or persons entitled to the remainder flve-sixths of said tax. The said
court of probate shall send to the treasurer of the state a certificate of
the date of the death of said life tenant or annuitant within ten days
after the same has come to its knowledge.

§ 2372, All administrators or executors shall have power to sell so
much of the estate as will enable them to Pay said tax. In ease spe-
cific estate or property is bequeathed or devised to any person, unless
the legatee or devisee shall pay to the executor the amount of the tax
due thereon by the provisions of § 2368, the executor shall sell said
Pbroperty or 80 much thereof as may be necessary to pay said tax and
the fees aud expenses of said sale.

§ 2374. The court of probate, having either principal or ancillary
jurisdiction of the settlement of the estate of the decedent, shall have
jurisdiction to hear and determine all questions in relation to said tax
that may arise affecting any devise, legacy, or inheritance under § 2368,
subject to appeal as in other cases, and the state treasurer shall repre-
sent the interests of tlie state in any such proceeding.

§ 2875. No flual settlement of the account of any executor or admin-
istrator shall be accepted or allowed by any court of probate unless it
shall show, and the judge of said court shall find, that all taxes,
imposed by the provisions of § 2368 upon any property or interest be-
longing to the state to be settled by said account, shall have been paid,
and the receipt of the treasurer of the state for such tax shall be the
proper voucher for such payment.

§ 2877. Sections 2367 to 2376, both inclusive, shall not apply to the
estates of any persons deceased before June first, 1897 ; but the estates
of all persons who died before J uly first, 1803, and on or after August
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(1) The Act exceeds the legislative power of taxation.
(2) The Act violates the Fourteenth Amendment of the
Constitution of the United States. (3) The Act transcends
the limitations arising from those fundamental conceptions
of free government which underlie all constitutional systes.
(4) The Act violates the fundamental principles of the
social compact.

The State treasurer appeared on behalf of the State and
demurred to the reasons of appeal.

Upon stipulation and agreement of the parties the Supe-
rior Court reserved the questions of law arising in said cause,
‘and upon the appellant’s reasons of appeal, and the appeliee’s
demurrer, and what judgment should be rendered, for the
advice of this court.

Fdward A. Harriman, for Charles H. Nettleton, executor.

Donald T. Warner and William A. King, Attorney-General,
for the State.

HAMERSLEY, J. Are §§ 2367 to 2377 inclusive, of the
General Statutes, which constitute the Act of the legislature
under which the decree of the Court of Probate was passed,
null and void, for any one of the reasons assigned by the
appellant ?

If the Act exceeds the legislative power of taxation, it
violates the provisions of our State Constitution; itis not
law ; the person subjected to such taxation is deprived of his
property by a means not clearly warranted by the law of the
land, that is, without due process of law, and the person thus
deprived of property without due process of law may invoke
the national protection afforded through the Fourteenth

first, 1889, shall be subject to the provisions of chapter 180 of the pub-
lic acts of 1889 ; and the estates of all persons who died before June
first, 1897, and on or after July first, 1893, shall be subjeot to the pro-
visions of said chapter 180 as modified by chapter 257 of the public
acts of 1803. Said chapters 180 and 257 are continued in force for the
purposes in this section expressed.
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Amendment ; and so the first and second grounds of -in-
validity are closely related and may more conveniently be
treated as one ground. .

The Act may exceed the legislative power of taxation be-
cause the particular exaction imposed is not within the scope
of that power as vested in the General Assembly by the Con-
stitution, or because the Act, in laying a tax within the scope
of that power, lays it in such manner or for such purpose as
to violate some provision or limitation of the Constitution.

The Act imposes death duties and presecribes their amount
and the machinery convenient for their collection. A tax
of this kind has been defined as *an exaction made by the
State in the regulation of the right of devolution of property
of decedents, which is created by law, and which the law
may restrain or regulate.”  In the Matter of Sherman, 1563
N.Y. 1, 4.

Some form of death duty has been used as a mode of tax-
ation from ancient times. When the Constitution of the
United States was adopted death duties had been in use in
England, as well as elsewhere, and were an established mode
of taxation known to the people, who, in the exercise of the
sovereignty vested in them, enacted that fundamental law.
The imposition of death duties must therefore have been in-
cluded in the broad power of taxation granted to the legis-
lature by the Constitution. This is true of the Constitution
of our State.

Soon after the organization of the Federal government
Congress imposed death duties, and has used this mode of
taxation atintervals until the present time. The same mode
of taxation has been practiced by many of the State legisla-
tures.

Such laws have been frequently attacked as unconstitu-
tional, but their validity is too firmly established by many
decisions to be now questioned. It is sufficient to refer to
the leading case of Knowlton v. Moore, 178 U. S. 41. In the
opinion announced by Mr. Justice White the whole subject
is discussed with exhaustive fullness, and the proposition
that death duties are an established mode of taxation and

Vor. Lxxvi—16
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clearly within the power of taxation granted to the legisla-
ture is demonstrated.

If, therefore, the Act under discussion exceeds the legis-
lative power, it must be because in the manner of laying the
tax or the purpose of its imposition some provision of our
Constitution is violated. The only provision of our Con-
gtitution to which this Act can be claimed to be obnoxious,
is that which results by clear implication from the declaration
of rights contained in Article I, and which secures to every
citizen equal protection in the enjoyment of those civil rights
common to all, and which stamps with invalidity laws which
select any person or persons for gratuitous privileges or for
arbitrary and hostile discrimination in the imposition of
burdeus or limitations on their harmless action. State v.Con-
lon, 65 Conn. 478, 489. )

The constitutions of many of the States contain, in-some
form, the maxim “ taxation should be equal and uniform.”
This maxim may be apposite and useful if addressed to the
conscience and judgment of legislators in exercising the
power of taxation, but when it wus incorporated into a con-
stitution asa limitation on that power, whicl} courts might
be called upon to interpret and enforce, it became a fruitful
source of litigation which taxed the ingenuity of courts.
This difficulty was most keenly felt when courts were called
upon to reconcile the unquestioned power of taxation, through
the imposition of death duties, with the constitutional pro-
vision requiring uniformity and equalityin taxation. Such
legislation generally involved, and in some instances to a
marked degree, the violation of the rule of uniformity in rate
and of equality in operation. The difficulty was overcome
partly through an application of the theory, found useful in
other tax troubles, that the rule of equality did not apply to
the people as a whole, or to property in general, but only to
persons and property after they had been clagsified for pur-
poses of taxation.

More reliance, however, was placed upon the theory that
imposition of death duties is not taxation within the meaning
of the troublesome maxim ; that inasmuch as the process by
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which the State assumes the care of property upon the death
of its owner and secures its distribution to the objects desig-
nated by him in his will, or to the persons designated by the
law of intestacy, is the creature of statute, which the State
may alter or abrogate at pleasure, therefore the power of its
owner to so transfer property, through his death, and of his
legatee or the distributee of his estate to so receive the
property, is a privilege granted by the State, which may prop-
erly dictate the terms on which the privilege may be énjoyed.
Upon this theory, laws for collecting taxes by way of death
duties, which disregard uniformity in rate and involve gross
inequality in operation, have been held valid by courts of last
resort in States whose constitutions require uniformity and
equality in taxation. ’

Upon appeal in such a case the United States Supreme
Court has not questioned this interpretation by State courts,
and, accepting that interpretation, has held that the State
tax involving the greatest inequality was not obnoxious to the
Fourteenth Amendment, because the State Constitution
contained no provision prohibiting the exercise of taxation
in this manner. Magoun v. Illinois Trust 4 Savings Bank,
170 U. S. 2883.

Such considerations are of comparatively slight impor-
tance in determining the validity of a tax imposed by the
United States Congress or by the General Assembly of this
State. With the exception of the rule of apportionment in
laying direct taxes, and of geographical uniformity in lay-
ing indirect taxes, prescribed for Congress, neither the Con-
- stitution of the United States nor that of this State adopts
any maxim prescribing or defining the manner of taxation
for the purpose of thus limiting, through constitutional
prohibition, the exercise of that power; neither Constitu-
tion contains the general maxim, “taxation must be uni-
form and equal.” And so when the validity of an Act of
Congress imposing death duties is challenged, the Federal
court is not concerned with the unequal operation of the
law, unless as a consideration throwing light on the inten-
tion of the legislature in using language of a doubtful
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meaning; as where one construction would increase a
gross inequality in operation to an inequality so profound
that a court would not be justified in an inference of such
legislative intent not expressed in language too cleur to
permit any reasonable doubt.

It is not concerned with that distinction between death
duties and other forms of taxation relied upon by State
courts, in excepting this form of taxation from a constitu-
tional rule of equality, for Congress did not make, and can-
not alter, the statutes conferring the privilege of transfer-
ring or receiving property through will or intestacy, upon
the death of its owner. Knowlton v. Moore, 178 U. S. 41.

It is concerned with tliese questions: Are death duties
taxation within the power granted to the legislature? If
80, is this particular tax so laid as to be obnoxious to some
independent provision of the Constitution, as, for instance,
the one clearly implied from the relations between the
National and State governments, which forbids the one to
tax governmental means essential to the existence of the
other; or is it laid with the purpose and effect of invad-
ing some right of person or property guaranteed by the
Constitution ?

In Black v. State, 113 Wis. 205, the case mainly relied
upon by the executor, the court was clearly influenced, not
only in its decision of the points involved but also in the
collateral discussion, by a provision in the Wisconsin Consti-
stitution commanding the legislature to so exerciseits granted
power of taxation that all taxation should be uniform and
equal; aprovision which to this extent subjected the legisla-
tive discretion to judicial control. There is no occasion to
comment on the departure from lines of construction, fol-
lowed by courts in some other States whose constitutions
contain a similar provision, which is indicated in the
opinions of the judges concurring in the results reached in
this case.

The grounds on which the Act of Congress of 1898, im-
posing death duties, was held valid in Knowlton v. Moore,
178 U. S. 41, demonstrate the validity of our State law
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under discussion. It is, however, seriously claimed that
the State law is obnoxious to the provision of our State
Constitution above mentioned, and therefore we will con-
sider that claim.

Plainly the provision is not violated unless the Act selects
some person or persons for arbitrary or hostile discrimina-
tion in the imposition of burdens. The Act imposes an
indirect tax or duty of the kind known as death duties;
that is, an exaction to be paid to the State upon the oc-
casion of death and the consequent transfer of ownership
in the property of the decedent, through the intervening
custody and administration of the law, to the persons de-
signated by the law, through the statutes regulating wills,
descents, and distribution. Such exaction is due and
collectible during the interim that the property is in the
custody of the law; that is, after death has destroyed the
possession of its owner and before final possession is given
to the new owners designated by the law.

If the tax is laid upon the property after it has passed
into the possession of the new owner, to be paid by him, it
is not a death duty but a tax on property. It is evident
that all death duties are an exaction taken from the estate
of a decedent in the custody of the law, and that the stress
of the tax must fall in some form, and more or less directly,
on those who receive, at the hands of the law, the estate
thus depleted. It is immaterial to the essence of this tax
how its amount is computed ; whether by one calculation
upon the whole estate flowing to all beneficinries, or through
several calculations upon separate, distinet portions of the
estate flowing to distinct beneficiaries. However computed,
the tax is an exaction from the estate of the decedent, the
stress of which incidently falls on the legatees or distributees
with more or less equal or unequal burden, according to the
policy adopted by the State in fixing the scope of the exac-
tion, the mode of ascertaining its amount, and of enforcing
its collection.

Nor is it material to the essence of the tax at what time
it is ascertained and collected during the passage of the




246 DECEMBER, 1903. 76 Conn.

Nettleton’s Appeal.

property, through the channel of the law, from the dead to
the living; whether the property is tapped as it falls from
the lifeless hand, or midway in its course, or as it passes in-
to the grip of the new owner; whetheritis called a probate,
a succession, or a legacy tax. Such nomenclature is con-
venient; its distinctions may be important for clear discus-
sion of the policy of death duties and the mode of using this
form of taxation, and an accurate conception of them may
serve to throw light upon the actual intent of the legislature,
when language of doubtful meaning is used, in determining
the amount and nanner of enforcing the tax. But they are
of no practical importance in this case, and we do not con-
sider the questionable claim that the Act before us imposes
a legacy tax as distinguished from a tax on the estate. It
may be conceded, for the purposes of argument, that the
duty imposed is more accurately termed a legacy tax.

Stripped of matter immaterial to the present case, the Act
reads as follows : In all estates any property which shall pass
by will or by inheritance laws to lineal descendants, shall
be liable to a tax of one half of one per cent. of its value for
the use of the State; and any property which shall so pass
to collateral kindred, shall be liable to a tax of three per
cent. All administrators shall be liable for such taxes to
be paid within one year after their qualification, with inter-
est thereon at the rate of nine per cent. per annum, after said
taxes are due. The estate of every deceased person to the
amount of $10,000 shall be exempt from payment of any
succession tax ; and, after deducting $10,000, the rest of the
estate of every deceased person shall be subject to the taxes
above provided.

The practical effect of the Act, as construed by the ap-
pellant, is this : A legacy of 1,000 in estates of $10,000 is
exempt from the death duty, while a legacy of #1,000 in es-
tates of $11,000 and upwards is subject to that duty. As
an incident to this exemption the stress of the duty or tax,
as imposed by the Act, falls upon those persons who hap-
pen to reccive legacies from estates exceeding $10,000 in
value as distinguished from those persons who receive leg-
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acies of the same amount from estates valued at 10,000 or
less.

The precise claim of the appellant, as we understand it,
is that this incidental inequality in the operation of the tax
is an arbitrary distinction, which transforms the Act from
one of legitimate taxation to a legislative decree selecting
the persons described as subjects of legislative hostility, in
violation of the fundamental law which protects the person-
ality of all citizens from arbitrary and hostile discrimination.

We see no merit in this claim. It is true that a distinc-
tion between estates of $10,000 and those of more than
£10,000, for the imposition of death duties, whether com-
puted upon the estates as a whole or upon the separate leg-
acies derived from them, is arbitrary; it is not true that
laying such a tax is an arbitrary and hostile discrimination
against any person.

Taxation is necessarily arbitrary. The general legislative
design, that taxation shall bear as equally as practicable up-
on all persons in proportion to their ability, is, and must be,
influenced and moulded by various and conflicting consid-
erations incapable of systematic codification. And every
manifestation of that design, in selecting some and excluding
other subjects and modes of taxation, is essentially arbitrary ;
that is, it must depend upon legislative will controlled only
by legislative judgment and conscience. The arbitrary se-
lection essential to taxation is controlled by legislative, but
not by judicial, discretion, and this is substantially true of
every manifestation of a clearly granted legislative power.
It is when the Constitution adopts as fundamental law a
general principle regulating the mode of exercising soine
particular manifestation of legislative power, such as the
law regulating the mode of imposing taxes by the supreme
mandate * taxation must be equal,” that the legislative dis-
cretion is subjected to judicial control. The distinctions
affirmed by courts in seeking some tenable theory of judicial
action, when called upon to reconcile the essential inequality
of taxation with some judicial enforcement of such indefin-
able supreme mandate, have no necessary connection with
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the validity of taxation under a constitution which does not
make this general maxim a supreme law controlling legisla-
tive discretion in the performance of a legislative duty.

The appellant seems to have lost sight of the distinction
between a constitutional principle which runs with a partic-
ular legislative power, prescribing the manner of its exercise
and so involving the subjection of legislative discretion to
judicial control, and a constitutional principle independent
of any legislative power, which defines the field of personal
liberty and rights of property that no manifestation of
legislative power can invade. It is a principle of the latter
kind that must be invoked in the present case.

The question, then, is this: Is animposition of death duties,
with an exemption of estates of 10,000, an invasion of that
constitutional principle which protects every citizen, stand-
ing alone or with others, from oppressive legislation against
his personality, and limited in operation to him? Isit anex-
ercise of that despotic power of punishing citizens on account
of their personality, which the Constitution has excluded
from the grant of legislative power, and so, void because it is
not legislation?  Clearly it is not. The stress of a tax may
fall on the fortunate persons who happen to be recipients of
legacies in an estate exceeding $10,000, and the value of the
property bequeathed to them, as the subject of a property tax,
may have no apparent relation to tlie considerations influen:
cing the legislature in imposing a death duty in this matter.
But these facts furnish no argument for holding that the
law, under the cloak of taxation, is in reality an attempt to
select these legatees for personal and hostile discrimination.
When taxation is attacked, not because it violates a consti-
tutional principle regulating the mode of taxation, but
because it violates an independent constitutional provision
defining the limits of legislative power, the fact that the
stress of the tax may in some instauces happen to fall in
such manner that a tax directly laid for the accomplish-
ment of such a result might be obnoxious to the consti-
tutional provision, does not necessarily change legitimate
taxation into the exercise of a forbidden power. This dis-
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tinction is illustrated in Knowlton v. Moore, 178 U.S. 41, and
is strongly illustrated in the sequels to that case: Plummer
v. Coler, 178 U. S. 115, 119; Murdock v. Ward, ibid. 139;
Synder v. Bettman, 190 id. 249.

" By clear implication from the provisions of the United
States Constitution, and the relations created by it between
the governments of the several States and the National gov-
ernment, most of the means and instrumentalities essential to
the existence of the one, as an independent government, are
not subject to, but are protected from, the hostile attack by
the other ; the power to cripple and destroy such instrumen-
talities of State governments is not within the legislative
power granted to Congress, and the power to so attack such
instrumentalities of the National government is not within
the legislative power granted to State legislatures.

In Knowlton v. Moore, 178 U. S. 41, it was claimed that
inasmuch as the States alone could create and regulate the
rights in respect to property arising upon the death of its
owner, the Act of Congress imposing death duties tended to
cripple the State in the exercise of its governmental powers
and was therefore void. The court held that death duties,
independently of any theoretical distinction between rights
to property arising upon the death of its owner and other
property rights, were an established mode of taxation and
clearly within the power granted to Congress, and that any
incidental effect the Act might have upon a State’s regula-
tion of inheritances did not invalidate it.

In Plummer v. Coler, 178 U. S.115, it was held that the
mere fact that estates of decedents might consist in whole
or in part of United States bonds did not render a State law
imposing death duties, whose amount might be determined
by the value of such bonds, invalid ; that the possibility of its
incidental operation in remotely affecting the value of United
States bonds was insufficient to stamp it as an attempt to
impair the borrowing power of the United States, which is a
means essential to its existence.

In Synder v. Bettman, 190 U. S. 249, a legacy tax, under
an Act of Congress imposing death duties, was computed and
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collected by the executors upon a legacy to the city of
Springfield in the State of Ohio for its corporate and publie
purposes. The executor paid to the State one tenth of this.
legacy, and the city of Springfield received the legacy thus
decimated. The claim was, that this practical operation of
the Act made it in reality an attempt by Congress to cripple
the instrumentalities of a State government, and so to exer-
cise a legislative power not granted. It was held that the
death duty was not a tax upon property or person, and the
mode of fixing its amount was within the discretion of Con-
gress, and that the incidental operation of the tax, in this case,
was not sufficient to change the character of the legislation.

The same distinction was illustrated in Travelers Ins. Co.
v. Connecticut, 185 U. S. 364,371, in determining whether
legislative discrimination in imposing a tax clearly within its
power of taxation, whose incidental operation might in some
instances bear more heavily on nonresidents than on residents,
was in reality an exercise of that power of hostile discrimi-
nation against citizens of other States which is excluded from
the range of State legislative power by the Federal Consti-
tution. Such illustrations might be multiplied.

The general principle of constitutional construction they
support may be thus stated: When a law confined to the
exercise of some particular legislative power, whose manner
of exercise necessarily rests in legislative discretion not lim-
ited by any constitutional mandate controlling the mode of
exercising that particular power, is challenged as obnoxious
to some independent constitutional provision defining orlim-
iting the range of all legislative power, the attempt to ex-
ercise the forbidden power must clearly appear; the mere
form of the law is immaterial, if in substance and reality there
is an exercise of the forbidden power. On the other hand, a
mere incident of its operation not being of its substance and
insignificant in harmful result, although theoretically akin to
results which might be accomplished through a direct exercise
of the forbidden power, does not change the character of the
law as a legitimate exercise of legislative power.

Applying this principle to the present case, it is obvious

-~
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that the ultimate burden of the tax that falls on persons who
are legatees in estates exceeding $10,000 and not on persons
who are legatees in estates of $10,000 or less, is a mere inci-
dent to the operation of a law enacted solely for the purposes
of taxation and clearly within the legislative power of taxa-
tion, and is not an attempt, either in form, substance, or pur-
pose, to exercise that power of favoring some persons and
punishing others, at the mere will of the legislature, which
the Constitution excludes from the grant of legislative
power.

We think this is the true testof the appellant’s claim, and,
thus tested, it is without merit. The law is not a classifica-
tion of property for the purpose of taxation, which is subject
to judicial control. The tax is not on property, and in this
State the legislature is not compelled to use such classifica-
tion for the exercise of its taxing power, because the equality
in operation of any particular tax is a consideration addressed
to the legislature and not to the court.

The law is not a classification of persons for the purpose
of imposing an appropriate burden on a particular class.
The tax is not on persons ; if the stress of the tax is felt more
heavily by some than by others, it is not due to legislative
selection but to the mere accident of changing circumstances ;
no person, nor set of persons, is selected arbitrarily or other-
wise for legislative favor or punishment. The law is simply
and purely an imposition of an indirect tax or duty, not
differing in harmful operation from other taxes, regulated in
its scope and amount as the legislature deems best for the
public interest. And it is wholly immaterial whether or not
it would be practicable for the legislature to select as a dis-
tinct class or set of persons the individuals on whom the
ultimate stress of the duty laid by this law may fall,and
impose a similar tax on them of such amount or in such man-
ner that a law imposing that tax would cease to be taxation
and would be an exercise of that forbidden and despotic
power by which the personal equality of all citizens before
the law may be destroyed.

This case, as well as every similar case, turns on it8 sub-
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ordination to one of two constitutional principles, equally
vital, independent of each other, occasionally apparently con-
flicting, but, ordinarily, with the exercise of common sense,
easily distingunishable in their application to a particular
case. The one erects a complete protection to that field ex-
cepted from any grantof legislative power marked by the cir-
cle which the Constitution draws around those civil rights
belonging to every person by virtue of his eitizenship ; beyond
this line legislative, governmental power cannot pass. The
other secures to the legislature, within the limits of granted
powers, an absolute discretion, in their conscientious exercise
for the use of which it is responsible to its constituents ; the
people have made this principle essential to the free repre-
sentative government established by them.

There is nothing in the statute to justify an attack upon
it on the third and fourth grounds assigned ; the views of a
majority of the court on the point of law involved are ex-
pressed in State v. Travelers Ins. Co.,78 Conn. 255. Tt is
sufficient to refer to that case.

The Superior Court is advised to sustain the demurrerand
render judgment dismissing the appeal. ~Appellee is entitled
to costs.

In this opinion the other judges concurred.

CBARLES P. CoGSWELL #8. THE SECOND NATIONAL BANK
oF NORWICH.

Second Judicial District, Norwich, October Term, 1803.
TORRANCE, C.J., BALDWIN, HAMERSLEY, HALL and PRENTICE, J8.

A national bank is not exempt from the operation of State laws, pro-
vided they do not impair its efficiency in performing those func-
tions by which it was designed to serve the United States, nor
trench upon the fleld occupied by the legislation of Congress.

The special provisions made hy Congress for the winding up of na-
tional banks—by receivers appointed under authority of the United
States—were not designed to exclude proceedings within the ordi-
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nary jurisdiction of courts of equity, to enforce rights of a solvent
national bank against those who have mismanaged or are misman-
aging its affairs. .

Accordingly, where the charter of such a bank has expired and its af-
fairs are being wound up by its officers who, acting in the interest
of another bank, are wrongfully and fraudulently appropriating or
wasting its property and especially certain assets which had pre-
viously been charged off and set apart with the approval of the
Comptroller of the Currency asa a trust fund for the benefit of the
then existing stockholders, it is within the power of the Superior
Court, in rendering final judgment upon an application of one or
more of the stockholders interested in such trust fund, to appoint
& receiver to wind up the affairs of the bank and to collect and pay
over the assets so charged off to the persons entitled to receive them.

Whether the appointment of a temporary receiver for that purpose, by
a judge of the Superior Court in chambers, prior to the return day,
wonld be in violation of the Revised Statutes of the United States,
§ 5242, forbidding a State court to issue any attachment, injunction
or execution against such a bank or its property before final judg-
ment in the suit, guere.

In the present case such an appointment was made on May 5th, during
vacation, but no appeal was taken from the order, nor was it made
a reason of appeal after final judgment. In June following, the
temporary receiver so appointed died, and a second temporary re-
ceiver to fill the vacancy was appointed by the Superior Court.
Held that the real purpose and effect of the June appovintment was
to recover the bank’s assets, already in the custody of the court,
from the personal representatives of the deceased receiver; and that
the appointment was an act beneficial to the bank, the equity and
validity of which it was in no position to challenge—upon the ground
that the Federal statute above mentioned was violated—after so
long a tacit acquiescence in the order of May 5th.

It is not necessary that a canse should be determined npon its merits
before a temporary receiver is appointed.

When judicial authority is vested by statute in a judge of a court, its
exercise at chambe1rs is the exercise of the judicial authority of
that court.

For the proper liguidation of its affairs, a national bank exists after
the termination of its charter period, and for such purpose may
sue and be sued.

An objection because of a claimed defect of parties should be taken
in the trial court. It is too late to raise the objection here for the
first time.

An objection that a stockholder’s complaint against the corporation
fails to aver any effort to obtain redress from his fellow stock-
holders, or from the directors, must be raised by special demurrer.

Argued October 20th—decided December 18th, 1908.
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Actrox for the appointment of a receiver to wind up the
affairs of a national banking association, and to collect certain
assets which, as alleged, its managers had wrongfully
charged off or disposed of ; brought to the Superior Court
for New London County. An application for the appoint-
ment of a temporary receiver was made to Hon. Jokn M.
Thayer, a judge of the court, in vacation, by whom & plea in
abatement and to the jurisdiction, and afterwards a demurrer
to the application, were overruled and the application
granted. On the coming in of the Superior Court, a de-
murrer to the complaint was filed, pending which the tem-
porary receiver, after having filed an application for con-
firmation and a permanent appointment, died, and a
successor was appointed (Robinson, J.) as temporary re-
ceiver. ‘Three days later the demurrer was overruled
(ZRobinson, J.) and, the defendant refusing to plead over,
this temporary appointment was made permanent. No error.

William H. Shields and Donald G. Perkins, for the appel-
lant (defendant).

Solomon Lucas and Gardiner Greene, for the appellee
(plaintiff).

BALpwWIN,d. That a national banking association derives
its franchise from the United States does not exempt it from
subjection to such State laws as donot impair its efficiency
in performing those functions by which it was designed to
serve the United States, nor trench upon a field occupied by
Congressional legislation. National Bank v. Commonwealth,
9 Wall. 353, 362; Davis v. Elmira Savings Bank, 161 U. S.
215, 283, 287; Easton v. Jowa, 188 id. 220, 238. Jurisdic-
tion of suits by or against such associations, “except suits
between them and the United States, or its officers and agents,
shall be the same as, and not other than, the jurisdiction for
suits by or against banks not organized underany law of the
United States which do or might do banking business where
such national banking associations may be doing business




76 Conn. DECEMBER, 1903. 255

Cogswell ». Second National Bank.

when such suits may be begun.” 22 U. S. Stat. at Large, p.
163, §4. For the purpose of all actions by or against them,
at law or in equity, they are to “ be deemed citizens of the
States in which they are respectively located; and in such
cases the circuit and district courts shall not have jurisdic-
tion other than such as they would have in cases between
individual citizens of the same State,” saving only * the ju-
risdiction of the courts of the United States in cases com-
menced by the United States or by direction of any officer
thereof, or cases for winding up the affairs of any such bank.”
25 U. 8. Stat. at Large, p. 486, § 4. For winding-up proceed-
ings, in case of insolvency or certain other defaults on the part
of the corporation, Congress has made special provision by
means of a receiver appointed under authority of the United
States. U. S. Rev. Stat. §§ 5141, 5191, 5201, 5205, 5208,
5234; 19 U. S. Stat. at Large, p. 63; Cook County National
Bank v. United States, 107 U. S. 445, 448. These statutes
were not designed to exclude proceedings within the ordinary
jurisdiction of courts of equity, to enforce rights of a solvent
national bank against those who have mismanaged or are
mismanaging its affairs.  Richkmond v. Irons, 121 U. S. 27, 48.

The complaint in the case at bar is by a shareholder in the
national banking association known as the Second National
Bank of Norwich. The bank is the sole defendant. Itis
alleged that in 1900 its capital was reduced from 38,000 to
2,000 shares and certain of its choses in action charged off
and set apart by direction of the Comptroller of the Cur-
rency for the benefit of those who up to that date had been
the holders of the 3,000 shares, of whom the plaintiff is
one ; that certain property was held by certain trustees in
trust for the payment of said choses in action ; that the bank,
in 1901, sued these trustees for an accounting ; that in 1902
one Jerome and one Perkins obtained control of the affairs
of the bank, for the purpose, among other things, of defeat-
ing said suit and preventing such an accounting, and did in
fact afterwards succeed in effecting a withdrawal of the suit;
that they made a fraudulent sale of the choses in action se-
cured by the trust fund, for an inadequate consideration ;




256 DECEMBER, 1903. 76 Conn.

Cogswell v. Second National Bank.

that they are wrongfully appropriating or wasting all the
property of the bank in confederacy with certain others,
and particularly with the Thames Loan and Trust Company
to which they have transferred its banking house and prinei-
pal business ; that the defendant’s charter expired by limita-
tion on February 24th, 1903, and it now exists only for
purposes of liquidation ; and that the confederates named are
arranging to transfer all its assets and use its good will * to
serve the interest of said Thames Loan and Trust Company ;
and the winding up of the affairs of the defendant bank will
be delayed and its funds will get intermingled with the funds
of the said Thames Loan and Trust Cowmpany ; and the plain-
tiff is in great danger of irreparable injury and loss of prop-
erty, will be subjected to great expemse in litigation to
ascertain what disposition has been made of the assets of the
defendant bank and of those charged off as aforesaid, and by
confusion of accounts it will be at least very difficult if not
impossible to ascertain the exact facts, unless relieved by the
interposition of this honorable court as a court of equity and
a receiver is appointed, and the plaintiff is without adequate
remedy at law.”

The sole claim is that, by way of equitable relief, “a re-
ceiver be appointed of the defendant bank with the power to
wind up its affairs under the eye of this court; and to col-
lect the assets of said defendant bank that were charged off
as aforesaid ; aud pay them to such as are entitled to receive
them.”

We have no occasion to inquire whether there was error
in auy of the proceedings had before the judge of the Supe-
rior Court in vacation, for none is assigned in the reasons of
appeal.

The Superior Court was first called upon to act at a
regular session by the application of Charles W. Carter,
the temporary receiver, appointed in vacation, made in pur-
suance of directions given in the order appointing him, for a
confirmation of such appointment and also for appointment
a8 permanent receiver. Before it was heard the applicant
died, and the plaintiff filed another application suggesting
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the death, and asking for the immediate appointment of
some one else as a permanent receiver. A series of written
objections to either a temporary or a permanent appointment,
filed by the defendant, were all overruled, and a temporary
receiver appointed.

The first of these objections was that the court, under
General Statutes, § 1052, had no jurisdiction or power to
make any appointment. That section provides that . . . if
any receiver . . . dies, the court that appointed him, or, if
such court is not actually in session, a judge thereof, may fill
the vacancy.” When judicial authority is vested by statute in
a judge of the Superior Court, its exercise at chambers is the
exercise of the judicial authority of that court. New Milford
Water Co. v. Watson, 75 Conn. 237, 241. The appointment
of Carter as temporary receiver was, therefore, within the
meaning of the section cited, made by the Superior Court.
The plaintiff’s application was made after a demurrer to his
complaint had been filed, and before a hearing upon it. The
court found that the exigencies of the case required theap-
pointment of a temporary receiver to fill the vacancy occa-
sioned by death. It was manifestly proper, under such
circumstances, to appoint no permanent receiver until the
merits of the complaint had been finally determined; and
there is nothing in the Rules of Court, p. 23, § 51, to forbid it.

The next objection taken, which was that no receiver,
either temporary or permanent, could be appointed before
disposing of the demurrer, was properly overruled. If a
temporary receiver could never be appointed before a deci-
sion on the merits of the cause, the field of equitable relief
would be greatly and unreasonably narrowed.

The third objection was founded on U. 8. Rev. Stat.
§ 5242, which reads as follows: “ All trunsfers of the notes,
bonds, bills of exchange, or other evidences of debt owing
to any national banking association, or of deposits to its
credit; all assignments of mortgages, sureties on real estate,
orof judgments or decrees in its favor; all deposits of money,
bullion, or other valuable thing for its use, or for the use of
any of its shareholders or creditors; and all payments of
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tnoney to either, made after the commission of an act of in-
solvency, or in contemplation thereof, made with a view to
prevent the application of its assets in the manner prescribed
by this chapter, or with a view to the preference of one
creditor to another, except in payment of its circulating
notes, shall be utterly null and void; and no attachment,
injunction or execution, shall be issued against such associa-
tion or its property before final judgment in any suit, action,
or proceeding, in any State, county, or municipal court.”

In view of these provisions the defendant’s claim was that
no receiver, either temporary or permanent, to take posses-
sion of its property, could be appointed before final judg-
ment in the cause, inasmuch as the appointment would
operate as an equitable execution, and be tantamount to an
injunction touching the disposition of its property.

The decretal part of the order of appointment made by
the Superior Court, on June 23d, 1903, after overruling
these objections, was couched in thes2 terms: —

«1. That the Honorable Lewis Sperry, of South Windsor
in this State, be and he is hereby appointed to fill such va-
cancy, a8 temporary receiver of the Second National Bank
of Norwich, and the assets and property thereof and of the
assety charged off, as in the complaiut in said action alleged,
until further order of this court or a judge thereof, with
full power and authority to take possession and charge of
the property, affairs, and assets of said defendant corpora-
tion, and to wind up its affairs, and of the assets and prop-
erty charged off as in the complaint in this action is alleged,
under the direction of the court or a judge thereof.

“2. That the said Lewis Sperry be required to furnish a
bond in the sum of ten thousand dollars with good and suf-
ficient surety to be approved by this court or a judge thereof,
and to file the same with the clerk of the Superior Court
for said County of New London.

3. From and after the filing and acceptance of said bond,
said temporary receiver is hereby authorized and directed to
take possession of all the property and assets of said the Sec-
ond National Bank of Norwich and of the assets charged off
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a8 aforesaid and the proceeds thereof, and to proceed under
the direction of this court with the winding up of the affairs
of said banking association, and the collecting of said
charged-off assets, until further order of the court in the
premises, and the officers and liquidating committee of said
Second National Bank and the administrator of the estate
of said Charles W. Carter are hereby ordered, upon demand of
said receiver, to deliver to him all property and assets of
said defendant bank and said charged-off assets.”

The statute which has been quoted forbids the issue of
any attachment, injunction, or execution under authority of a
State court against any national banking association whether
solvent or insolvent. Pacific National Bank v. Mizter, 124
U. 8.721, 727. But was the order complained of process
of that nature, when considered in view of the exigencies
which in the judgment of the court made it proper, and of
the effect which it could practically have? The original
order of appointment was made at chambers on May 5th,
1908. It contained directions to the temporary receiver to
take possession of the defendant’s assets, and to its officers
and liquidating committee to deliver them to him on demand,
similar to those in the order of June 28d. These directions,
it must be presumed, in the absence of anything in the
record to the contrary, were promptly obeyed. The order
superseded the power of the directors to proceed with the
liquidation of the affairs of the lank, as effectually as if
they had been in terms enjoined against so doing. Bank
of Bethel v. Pahquiogue Bank, 14 Wall. 383, 400. When,
then, the first temporary receiver died, it is to be assumed
that he had in his hands all the defendant’s assets. His
death necessarily threw them into the possession of the ad-
ministrator upon his estate. The real purpose and effect of
the order, therefore, was to recover them, as speedily as pos-
sible, from his personal representatives, so that they could
be held and disposed of, under the supervision of the court,
for the benefit of all who were legally entitled to participate
in the proceeds. If, therefore, the order passed in chambers
can be considered as erroneous, because in violation of the
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Act of Congress, it does not follow that the order appointing
the second receiver was. That deprived the defendant of
the possession of nothing, for it then held nothing in its pos-
session. It sequestered no assets in favor of any particular
creditor; for the plaintiff, though suing alone, in effect sued
for the benefit of all those similarly interested in the funds,
and of all creditors who might come in and show a right to
share in any of the assets held by the receiver. Richmond
v. Irons, 121 U. S. 27, 44. In its mandate -for the delivery
of the defendant’s property to the receiver by its officers and
liquidating committee and the administrator of the estate of
Charles W. Carter, the reference to its officers and liqui-
dating committee did it no harm, since the former order,
which ran against them in the same way, had long before
been fully executed. The court issued its process to pre-
serve a fund, already in its hands under a decree to which
no exception has been taken, from risk of loss by the acci-
dent of death. It was an act for the benefit of the bank,
the equity and validity of which it was in no position to
deny on the ground in question, after so long a tacit acquies-
cence in the order of May 5th, and which, as it did not affect
it injuriously, would not, even if erroneous, support the ap-
peal. General Statutes, § 802.

The fourth objection was that the bank had no corporate
existence for the purpose of being sued in thisaction. Under
22 U. S. Stat. at Large, p. 164, § 7, national banking asso-
ciations, upon the expiration of the term for which they are
incorporated, do not cease to exist, but their franchise is
‘“extended for the sole purpose of liquidating their affairs
until such affairs are finally closed.” For the proper liqui-
dation of their affairs, it is obviously necessary that they
should retain the capacity of suing and being sued, and the
statutory extension of the franchise accomplishes that result.

The fifth objection was that the Superior Court had no
power to appoint a receiver to wind up a national bank, at
the instance of a stockholder. This is true so far as con-
cerns such causes of action as are by Act of Congress made
the foundation of winding-up proceedings to be brought
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under the authority of the United States. For other causes
of action Congress has left the State courts free to grant
relief of that nature whenever the general rules of equity
may be deemed to call for it. Merchants § Planters Na-
tional Bank v. Trustees, 68 Ga. 549; 65 id. 603 ; Elwood v.
First National Bank, 41 Kan. 475. The plaintiff sues not
merely a8 a shareholder but us a cestut que trust with respect
to a specific fund. His general rights as a stockholder had
also been enlarged by the expiration of the term of full
corporate activity of the bank. It was no longer a going
concern. It was kept in life only that its affairs might be
wound up, and his complaintstated a case which sufficiently
justified him in seeking to have it wound up and the special
trust fund administered by others than those who were
found in control.

The sixth objection was that the alleged special trust fund
never existed, because the directors had no authority to
create it. No proof appears to have been offered in support
of this contention, and it seems to have been-rested solely on
what is disclosed on the face of the complaint. It is there
averred that the fund was set apart for the benefit of the
original shareholders at the time when they consented to a
reduction of capital, and by direction of the comptroller of
the currency. No reduction of capital could have been
made without the approval of that officer (U. 8. Rev. Stat.
§ 5143), and it was fairly within his authority to condition
his approval on the adoption of such measures as he might
think proper to do justice to the holders of the original
shares. .

The seventh, and last, objection taken, was that there
was adequate remedy at law. This was manifestly unten-
able. The plaintiff was suing both as a cestui gue trust, and
as a shareholder. As a cestui que trust he was but one of
many similarly situated in respect to a special trust fund,
and for his general rights as a shareholder he could claim
the assistance of the courts only because the corporation was
controlled by those acting in bad faith, and so could not or
would not sue for its own protection.
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Error is next assigned in overruling the demurrer to the
complaint. The causes of demurrer specified were identi-
cal with the fourth, fifth, sixth, and seventh objections made
to the appointment of a temporary receiver. They were
properly held insufficient for the reasons already stated.

The only remaining reason of appeal is a general claim of
error in rendering the final judgment and appointing a per-
manent receiver. The complaint having been adjudged suffi-
cient and the defendant having refused to plead over, it was
proper to grant the relief asked for in the plaintiff’s claim so
far as it might appear to be sanctioned by the principles of
equity, upon the facts admitted by the demurrer.

An action brought to secure the appointment of a receiver
must show some equity for the enforcement of which such
an appointment furnishes an appropriate means. An equity
of this nature, growing out of matters of trust, fraud, and
account, issufficiently alleged. Barber v. International Co. of
Mexico, 18 Conn. 587,598, 594. The claim for relief, though
in form single, is in effect threefold. What it demands,
to restate it in proper order (and there was no demurrer
to it for formal defects), is, first, that the fund set apart for
the benefit of the plaintiff and the other original stockholders
be recovered and duly applied ; second, that the affairs of the
defendant be wound up under the direction of the court in- )
stead of that of those who hud gained the control of it and
were using their power for improper purposes ; and third,
that a receiver be appointed to accomplish these ends. If
the appointment as made operated as an execution, attach-
ment or injunetion, within the meaning of U. S. Rev. Stat.
§ 5242, it was not in violation of that section, since not made
before but as part of the final judgment in the cause.

Ttis contended that the judgment was unwarranted on ac-
count of a defect of parties. Even had this objection been
taken in the trial court, it would not have been fatal. Gen-
eral Statutes, § 622, Having been taken here for the first
time, it comes too late. No party is absent whose presence
is absolutely indispensable.

Nor is there anything in the claim that the complaint

v
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fails to show any effort by the plaintiff to get redress within
the corporation by an appeal to his fellow stockholders or to
the directors. Tlis point could only have been raised on
& special demurrer, and no such cause of demurrer was as-
signed. -

There is no error.

In this opinion the other judges concurred.

ELVIRA BLAKESLEE, ADMINISTRATRIX, vs. EGRERT E. PAR-
DEE, ADMINISTRATOR, ET AL.

Third Judieial District, Bridgeport, October Term, 1903,
TorRANCE, C. J., BaLbwiN, HAMERSLEY, HALL and PRENTICE, Js.

A testator gave two thirds of all the personal property, and one third
of all the real estate, which he might own at his death, to his wife
in fee; to a sister he gave $2,000; to his mother (who died before
him) the use or income of $6,000 during her lifetime, and the prin-
cipal thereof at her decease, to his brothers and sisters, equally,
in fee; and the residue of his estate he gave to his brothers and
sisters in equal parts, the issue of those dying before the testator
to take their parent’s share. By a codicil he gave to his wife cer-
tain real estate, specifically; to a nephew (&) and a niece (J), ohil-
dren of his sister E, small pecuniary legacies, declaring that these
amounts were all they were to receive from his estate; and to
certain charities $20,000. The final clause of the codicil provided
that his will should remain as it was except the provision I have
made in this will which shall stand first, after all this will has been
exeouted.” In a suitto construe the will and codicil it was held ; —

1. That the death of the testator’s mother before him did not invali-
date the gift over of the $8,000 to his brothers and sisters; espe-
cially as the codicil, which was executed after her death, made no
cbange in such gift.

2. That while it was possible the testator might have intended by the
obscure, final clause of his codicil, to create a preference or prior-
ity in the payment of the legacies given in the codicil, he certainly
did not intend to reduce the actual quantum or amount of his per-
sonal property upon which his wife's two thirds was to be calen-
lated, by the amount ($20,200) of the pecunlary legacies given in the
codicil,
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3. That the widow was entitled, not to two thirds of the gross amount
of personal estate left by the testator, but to two thirds of the net
amount of such estate; that is, the amount left after the payment
of debts and the expenses of settlement.

4. That if this net personal estate should prove insufficient to pay the
general and pecuniary legacies, real estate not specifically devised
might be sold and the proceeds used to supply the deficiency.

6. That the widow was entitled to take the specific devise in the codi-
cil, and, in addition thereto, one third of ali the real estate, includ-
ing in such total said specific devise but excluding that portion of
the realty which might be required for the satisfaction of legacies.

6. That G and J were not entitled to take in right of their mother ( E),
who had predeceased the testator, since the codicil clearly cut
them off from any participation in the estate beyond their two

small legacies; and that their brother succeeded to his mother's
share.

Submitted on briefs October 27th—decided December 18th, 1903.

SUrT to determine the construction of the will of Alfred E.
Blakeslee of New Haven, deceased, brought to and reserved
by the Superior Court in New Haven County, Shumway, J.,
upon a finding of facts, for the advice of this court,

March Tth, 1901, Alfred E. Blakeslee of New Haven died
possessed of an estate consisting of about $69,000 in personal,
and $64,654 in real, estate. He left a will dated Decem-
ber 26th, 1885, and a codicil thereto executed March 19th,
1895. This will and codicil, which were duly probated,
were, omitting their formal parts, as follows : —

‘WILL.

“First. I give and bequeath to my wife Elvira Blakeslee
of said town of New Haven, two thirds of all the personal
property of whatever kind, of which I may die possessed ;
the same to be hers absolutely. .

“Second. I give, devise and bequeath to my said wife
Elvira Blakesleg and to her heirs and assigns, one third of
all the real estate of whatever kind and wherever located,
which I may own at the time of my death; and I direct
that she have the choice in selecting said one third of my

real estate based upon the appraisal thereof, and also that
the same be accepted in lieu of dower.
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“Third. I give and bequeath absolutely to my sister
Jane E. Pardee of Watertown in the State of Connecticut,
the sum of two thousand dollars in money.

“Fourth. T hereby give and bequeath to my mother
Electa Clinton of the town of Watertown in the State of
Connecticut, the use, income und profit, for and during her
natural life, of the sum of six thousand dollars; and in case
said use income and profit should not equal the sum of six
dollars per week or the sum of #312 per annum, then I hereby
authorize and direct that so much of the principal of said
sum of six thousand be used and appropriated as shall net
for my said mother the sum of six dollars per week.

“Fifth. I give, bequeath and devise all the rest, residue
and remainder of my estate, both personal and real, to my
sisters Elizabeth Barnes and Jane E. Pardee, both of Water-
town in the State of Connecticut and to my brother Allen T.
Blakeslee of Northfield, Connecticut, and George F. Blakes-
lee of Plymouth, Connecticut, in equal parts, their heirs
and assigns; and in case either should be dead at the time
of my decease leaving issue then I will that such issue take
the share which the ancestor would have taken, if living.

“8Sixth. After the death of my mother, I give and be-
queath to my brothers and sisters named in the fifth clause
of this will, and on the same conditions in case of the death
of either, all the rest, residue and remainder of the six
thousand dollars, set aside for her benefit by the fourth para-
graph of this instrument, to them and their heirs.”

CoODIOIL.

“ First. I give and bequeath to my wife Elvira Blakeslee
of said Town of New Haven, all my rights in house, barn
and lot 1497 West Chapel Street, corner of Hotchkiss Street,
also all the furniture and all contents in said house, also the
borse and carriages and contents in said barn, the same to
be hers absolutely.

“Second. I give only to my niece Mrs. Jennie Skilton
wife of Julius Skilton Watertown Conn. one hundred dol-
lars this is all she is to have from my estate.
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“Third. I give only to my nephew George A. Barnes one
hundred dollars if his present wife is living her name before
marriage Hattie Johnson, if she i8 not living the time of my
death, he shall share the same as my other nieces and
nephews.

“Fourth. I give to the Young Men’s Christian Associa-
tion $5,000. I give to the Welcome Hall Mission $5,000.
I give to New Haven Orphan Asylum $2,000; I give
to Home for the Friendless $3,000; I give Ladies Seamen
Friend Society $3,000; I give Young Woman’s Christian
Association $2,000 all located in the City of New Haven.

“Will made December 26th, 1885, to be the same, except
the provision I have made in this will which shall stan
first, after all this will has been executed.” :

The wife, Elvira Blakeslee, survived her husband, quali-
fled as administratrix, and as such administratrix is the
plaintiff.

Electa Clinton died before the testator and on Febru-
ary 24th, 1887,

Elizabeth Barnes died August 12th, 1890, leaving three
children, the defendants Harry E. Barnes, George H. Barnes
and Mrs. Jennie Skilton, all of whom now survive.

Jane E. Pardee has died since the testator’s death, the
defendant Egbert E. Pardee being the duly qualified adminis-
trator of her estate.

The wife of George A. Barnes, mentioned in the third
paragraph of the codicil, was living at the testator’s death.

Upon the settlement of the administration account there
remained in the hands of the administratrix, after the pay-
meat of debts and the expenses of settlement, personal estate
amounting to $56,101.25. This amount was exclusive of
$10,816.18, the proceeds of the sale of certain real estate.

A. Heaton Robertson and Albert F. Welles, for Elvirs
Blakéslee.

Jokn O Neill, for Egbert E. Pardee.
Charles G. Root, for Harry E. Barnes.
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PrENTICE, J. The gifts of personalty contained in this
will and codicil—the residuary clause aside—consist of one
specific bequest of chattels, several pecuniary legacies, and
one general legacy not pecuniary. Concerning the specific
bequest, which is contained in the first paragraph of the
codicil, no question arises. In order to determine the amount
of the pecuniary legacies it is necessary to inquire whether
or not the gift made in the sixth paragraph of the will is an
operative one. The death of the life tenant prior to the
testator’s did not invalidate the gift over. Healy v. Healy,
70 Conn. 467, 471. The subsequent execution of the codi-
cil without revocation of the provisions of this paragraph
indicates, rather than otherwise, the testator’s intention that
the gift should stand. The paragraph, therefore, contains
& valid pecuniary legacy of $6,000, making the total of such
legacies $28,200.

The general legacy not pecuniary is one to the testator’s
wife of “two thirds of all the personal property of whatever
kind of which I may die possessed.” An important ques-
tion is presented as to the measure of this bequest. The
widow claims that she is entitled to two thirds of the gross
amount of the personal estate ; the residuary beneficiaries,
that she is only entitled to two thirds of the amount of per-
sonal property remaining after the payment of all claims and
the expenses attending the settlement of the estate and the
satisfaction of all the legacies. We think that she is entitled
to two thirds of the net personal estate ; that is, two thirds
of the personal estate less the amount of claims presented
and allowed and the expenses of settlement. A gift “of all
of which one may die possessed” carries only the net
amount of the estate. In like manner a gift of two thirds
carries two thirds of the same total. There is no peculiar sig-
nificance to be attached to the testator’s choice of words. In
their connection they can have no other effect than would
the words “ of all my personal estate ” used in their stead.
Legacies stand in a very different relation to the estate from
debts and expenses of settlement. The latter are a charge
upon the property left by the deceased, and until their amount
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is ascertained the amount of the estate for the purposes of
division cannot be determined. Legacies are parcels of the
distributable estate. Their amount may be expressed in
precise figures, or they may be determinable upon an estab-
lished basis of computation. In either event they comprise
a part of the estate which is under division.

It is urged, however, that the closing paragraph of the
codicil requires that the provisions of the codicil be first
executed before the will begins to operate, with the effect
that the personal estate with respect to which the will speaks
is the personal estate less the amount of the legacies in the
codicil. The language of this paragraph of the codicil is
singularly obscure, and the intention sought to be expressed
peculiarly uncertain. Fortunately, however, there is no
need to seek to fathom the mystery, since it is quite clear
that the extreme construction indicated is unwarranted
either by the language or apparent intention. Possibly the
testator intended to give a priority to the gifts in the codi-
cil, so that they should be paid in full in any event, and to
confirm the will as modified. Quite certainly he intended
to do nothing more favorable to the claim of the residuary
beneficiaries. As the gifts contained in the codicil are all
to be paid, the obscure phraseology has no further present
interest.

This method of ascertaining the amount of the widow’s
share of the personalty, under the first paragraph of the will,
entitles her to approximately $87,000, if we are correct in
our calculations. This amount, together with the amount
of the pecuniary legacies, gives a total in excess of the per-
sonal estate. We have next to consider the results attend-
ing this situation.

-The pecuniary legacies are by statute charged upon the
real estate, of which the testutor left sufficient not specific-
ally devised to more than satisfy all the legacies of what-
ever character. General Statutes, §295. <« Where a testa-
tor has charged one or more legacies upon the real estate,
and other legacies are not so charged, if the personal
estate proves insufficient to pay them all, the legacies
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charged on the real estate shall be paid thereout ; or if
they have been paid out of the personal estate, the other
legacies, as to so much, shall stand in their place asa charge
upon the land.”  Aldrich v. Cooper (note), 2 Leading Cases
in Equity, 228, 242 ; Hanby v. Roberts, Amb. 127 ; Masters
V. Masters,1 P. Wms. 421; Bligh v. Darnley, 2 id. 619 ;
Allen v. Allen, 3 Wall. Jr. (U.S. C. C.) 289. This recog-
nized principle renders it unnecessary to inquire as to what
. priorities there might be between the several legacies, and
a8 to whether or not that to the widow was one with which
the real estate stood charged. The general legacy to the
widow and the several pecuniary legacies are all payable
out of the estate, the proceeds of the sale of real estate not
specifically devised—in so far as the same may be needed to
supply the deficiency of personal property—being used for
that purpose.

The widow is confessedly entitled to the real estate specii-
ically devised to her in the first paragraph of the codicil.

This devise is cumulative to that contained in the second
paragraph of the will, which is to be construed as one third
in value ofall the testator’s real estate, including that specif-
ically devised in the codicil. This result flows alike from
the natural meaning of the language employed, the pre-
sumption of law, and the apparent intention of the testator.
Hollister v. Shaw, 46 Conn. 248; Wainwright v. Tuckerman,
120 Mass. 282 ; Dickinson v. Overton, 57 N. J. Eq. 26;
Manifold’s Appeal, 126 Pa. St. 508.

In determining, however, the amount of the testator's
realty for the purpose of the above computation, there should
not be included in the total that which the provisions of the
will require to be converted into money and used as per-
sonalty in the satisfaction of legacies. The real estate, with-
in the meaning of this part of the will, is to be regarded as
thut and that only which by the terms of the will pass as .
realty. The testator’s intention would quite certainly be
violated upon any other construction. He evidently meant
that his widow should have the premises specifically devised
and one third of what real estate remained to be divided.
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He could scarcely bave intended that the real estate which
should be needed to satisfy debts and legacies, including in
the last the major part to the widow, should be used again
for her benefit by increasing the total upon the basis of
which the proportionate share which should come to her in
the form of realty should be determined. The amount of
real estate required to be sold and the proceeds thereof
used for the satisfaction of legacies is not, therefors, to be
included in this total.

Paragraphs second and third of the codicil were clearly
intended to cut off Mrs. Skilton and George A. Barnes—
the former in any event, and the latter in the contingency
named—from any participation in the estate beyond the two
small legacies left them. As a result, their brother Harry
is entitled to receive the share to which their mother, if
living, would be entitled under the fifth and sixth para-
graphs of the will. This result is in harinony with the
general scheme of equal benefactions to the brothers and
sisters and of the substitution of children for any deceased
brother or sister, thus preserving the equality among the
several stocks. The removal of Mrs. Skilton and George,
by the direction of the testator, from the class of persons
entitled to take in the event of Elizabeth Barnes’ death, was
to the same effect as their removal by death would have
been. Bolles v. Smith, 39 Conn. 217, 218.

The Superior Court is advised :—

1. That the gift of $6,000, as contained in the sixth
paragraph of the will, is valid. .

2. That the widow, under the first pamgmph of the will,
takes two thirds of all the personal estate less the amount
of the debts and expenses of settling the estate.

3. That if the personal estate remaining after the pay-
ment of debts and expenses of settlement proves insufficient
to pay the general and pecuniary legacies, proceeds of the
sale of real estate be used to supply the deficiency.

4. That the widow is, under the second paragraph of
the will, entitled to take, in addition to the lands specifically
devised to her in the codicil, one third of all the real es-

————
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tate, said property specifically devised to her being included
in the total used as the basis of calculation, and so much of
the realty us is required for the satisfaction of legacies being
excluded.

5. That Harry E. Barnes is entitled to receive the full
share which his mother, Elizabeth Barnes, if living, would
receive under the provisions of paragraphs fifth and sixth of
the will,

No costs will be taxed in this court in favor of any

party.

In this opinion the other judges concurred.

BENJAMIN R. KELSEY vs. JOHN C. PUNDERFORD ET AL.

Third Judicial District, Bridgeport, October Term, 1903.
TorRANCE, C. J., BALDWIN, HaMersLEY, HALL and PRENTICE, Js.

The Act of 1869 (General Statutes, § 627) allows a plaintiff who sues
upon the so-called common counts for work and labor done, ma-
terials furnished, goods sold and delivered, and money had and
received, to add a special count or counts showing fully his cause
of action. Held: —

1. That this authorized the insertion, in a complaint containing such
common counts, of & special count alleging that the plaintiff's title
to the claim sued upon was acquired by assignment.

2. That such a count, if originally omitted, might be inserted by way
of amendment, under the provisions of § 639, without regard to any
amendment of the common counts to conform thereto.

It i8 not the office of a bill of particulars to supply necessary allegations
of the complaint, but only to set forth * the item or items ' of the
plaintiff's claim. ’

A special count, alleging in detail the facts stated in a bill of particulars
which the court had stricken from the files, must be regarded
a8 & practical substitute for such bill.

Argued Ootober 28th—decided December 18th, 1808,

AcTIoN upon the common counts, brought to the Superior
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Court in New Haven County where the plaintiff’s bill of
particulars was stricken from the files (G'ager, J.), a pro-
posed amendment of the complaint was disallowed (George
W. Wheeler, J.), and judgment of nonsuit was rendered,
from which plaintiff appealed. Error and cause remanded
Jor allowance of proposed amendment.

The original complaint dated July 28th, 1902, and re-
turnable the first Tuesday of September of that year, con-
tained only the common counts as given in Form 85, Prac-
tice Book, page 60, and without any allegation of an assign-
ment to the plaintiff of the claim sued upon.

On the 18th of December, 1902, the plaintiff filed the fol-
lowing statement, which is described as * Plaintiff’s Bill of
Particulars ”: “The defendants to plaintiff, Dr. To the
sum of one thousand dollars ($1,000) paid by plaintiff and
Charles E. Hoadley, of Waterbury, to John C. Punderford
as the duly authorized agent of the defendant, Nannie Wad-
dingham, to sell certain real estate owned by the said
Nannie Waddingham, situated in the town of Orange, Con-
necticut, and known as the Waddingham property, and
which sum was in part payment for the purchase of said
property, and which purchase was not completed, but was
abandoned. The interest of the said Charles E. Hoadley in
said sum of one thousand dollars (§1,000) has been assigned
by him for a valuable consideration to the plaintiff, who is
the actual and bona fide owner of the debt herein described.”

In March, 1903, the court (@ager, J.), upon the defend-
ants’ motion, struck the bill of particulars from the files,
upon the ground that it was not within the scope of any of
the common counts as the complaint then stood.

In May, 1903, the plaintiff asked leave to file the follow-
ing count: “1. On the 29th day of. June, 1902, the de-
fendant Waddiugham, acting therein by her agent, John C.
Punderford, duly authorized for that purpose, agreed to sell
and convey to the plaintiff and Charles E. Hoadley, on the
10th day of July, 1902, by a good and sufficient deed, certain
Premises then owned by the said Waddingham, cousist-
ing of a tract of lund, with a dwelling-house thereon, sit-




76 Conn. DECEMBER, 1903. 273

Kelsey v. Punderford,

uated in the town of Orange, and known as the Wadding-
ham property, for the sum of twenty-six thousand dollars
(%26,000). 2. On said day the plaintiff, Kelsey, and the
said Hoadley paid to the said Punderford as agent afore-
said the sum of one thousand dollars ($1,000) in part pay-
ment of said property, pursuant to said agreement. 8. On
said 10th day of July, 1802, the plaintiff and the said Hoad-
ley were ready to purchase said property, and to receive a
deed therefor, and to pay said sum of twentysix thousand
dollars, according to said agreement. 4. On said date the
defendant Waddingham refused and neglected to convey
said premises to the plaintiff and to the said Hoadley by a
good and sufficient deed therefor, according to the terms of
said agreement. 5. Thereupon the contract existing be-
tween said parties for the sale and purchase of said premises
was mutually abandoned. 6. The defendants still re-
tain said sum of one thousand dollars (%1,000), and refuse
to pay the same to the plaintiff. 7. On the 10th day of July,
1902, the said Hoadley assigned and transferred for a valua-
ble consideration all hisinterest in said contract and in and
to said sum of one thousand dollars ($1,000) to the plaintiff,
and he is now the actual and dona fide owner of the same.”

The court ( George W. Wheeler, J.) refused to permit said
count to be filed, upon the ground that the common counts
were not an appropriate statement of plaintiff’s cause of action
as set forth in said proposed count.

Judgment of nonsuit having been afterwards rendered
(Elmer, J.), the plaintiff appealed, alleging as reasons of
appeal the striking off of said bill of particulars and the
refusal to permit said amendment.

Robert L. Munger, for the appellant (plaintiff).

James H. Webb, for the appellee (defendant).

Harw, J. The plaintiff should have been permitted to
amend his complaint by filing the proposed new count.

It appears from the memorandum of the trial judge that
Vor. Lxxvi—18




274 DECEMBER, 1903. 76 Conn.

"~ " Kelsey v. Punderford.

the motion to so amend was denied, “ not as a matter of dis-
cretion, but on the authority of Goodrich v. Alfred, 72 Conn.
257.” 1In that case, which was an action upon a contract
of sale, it was held that as the plaintiff had sued only in his
individual capacity, and as the complaint contained no al-
legation of any assignment of the claim sued upon, or that
the plaintiff was the actual and bona fide owner of it, that
part of the common counts relative to sales was not—in the
absence of a motion to make the plaintiff as trustee a party
plaintiff, and then to amend the complaint by alleging that
a8 such trustee he was the actual and bona fide owner of
such claim—an appropriate general statement of a right of
action owned by the plaintiff as trustee for another by virtue
of an assignment from a third person. It was also suggested
that the same rule might not apply to an action for money
had and received. '

In discussing questions relating to the common counts
in the form in which they appear in Form 85, Practice Book,
page 60, in the cases of New York Breweries Corporation v.
Baler, 68 Conn. 337, 343, and Dunnett v. Thornton, T3 id.
1, and in several other cases, this court has in effect said,
that without a bill of particulars or further statement of
the cause of action, they neither contain a common count
good at common law, since they do not, and under the
Practice Act cannot, contain the fictitious promise essential
to the common-law common count, nor are they such a
complete and particular statement of the facts constituting
the cause of action as is required by the Practice Act; that
the use of this incomplete form is only allowable under
Rule 2, § 1, and Rule 4, § 1, of Rules under the Practice
Act (Practice Book, pages 12 and 15), adopted by the
judges of the Superior Court, by authority of § 33 of the
Practice Act, in order to give effect to its real purpose;
that these so-called eounts can only be used in the com-
mencement of an action, and then only when some one
of them is an appropriate general statement of the real
cause of action; that they can never be used as a single
count for the separate statement of g cause of action; that
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when a proper bill of particulars is duly filed, only those
of the common counts dpplicable thereto remain in the
complaint; and that when, by way of amendment, such a
substitute complaint or complete statement of the facts
showing the cause of action, as is required by the Practice
Act in other cases, is duly filed, the common counts drop
out of the case.

‘These are, generally, the rules and principles which have
been applied by this court in determining the use which may
be made of this form of complaint, and the character of the
hill of particulars or further statement which may be after-
wards filed when such form of complaint is properly used.

But the case of Goodrich v. Alfred, 72 Conn. 257, was de-
cided in the trial court in April, 1899, and the cases above re-
ferred to—except the case of Dunnett v. Thornton, 73 Conn. 1,
which was decided by this court in May, 1900—assume only
to state the law and rules of court in force prior to August,
1899. In that year an Act was passed which took effect
August 1st, and which provided that the form of complaint
denominated the common counts, in the Rules under the
Practice Act, might “be used for the commencement of
an action in all dases where any of these counts is a general
statement of the cause of action, and may also be used in
the same complaint in connection with and joined to spe-
cial counts whenever the said action is brought to recover
for work and labor done when the contract is claimed to
have been fully performed, for materials furnished, goods
sold and delivered, and for money had and received. But
before any default shall be entered, or judgment shall be
rendered thereon, the plaintiff shall furnish a bill of par-
ticulars of the item or items of his claim, and, when filed in
court, all paragraphs not appropriate to gaid bill of particu-
lars shall by the filing thereof be deemed to be stricken
out of the complaint.” Public Acts of 1899, p. 1062, Chap.
139.

The language of the original rule under the Practice
Act (Rule 2, § 1), restricting the use of such common
counts to the commencement of an action, and when one of
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the so-called counts was an appropriate general statement
of the cause of action, was omitted in the revised rules
which went into effect September 1st, 1899, and the orig-
inal rule was changed to conform to the provisions of the
Act of 1899. Rules of Court (Ed. of 1899), p. 41, § 129.

In speaking of the right of a plaintiff under the Act of
1899 and the new rules, to amend his complaint in an ac-
tion commenced with such common counts, we said in
Dunnett v. Thornton, 73 Conn. 1,8, 9: “Under the rule
(§ 129) and statutes now in force, Form 85, like any other
insufficient statement, may be amended by supplying the
omitted material facts and, like every complaint, may be
amended by adding facts which may support additional
causes of action. The extent of such amendment depends
on the law regulating amendments, which the rule does not
alter. . . . No substantial question of pleading ought to
arise under the rule in its present form. When a plaintiff
uses Form 85 the rule relieves him, for a limited time, from
the penalties incident to the use of such a defective state-
ment ; but he must amend so as to have a proper complaint,
and the extent of the amendment is governed by the general
law, not by the rule. . . . The permissibility of the amend-
ment must be governed by the rules that control an amend-
ment to any complaint, and the sufficiency and propriety of
the complaint as amended must be determined like that of
every other complaint.”

The provisions of the Act of 1899 appear, in nearly the
same language, in § 627 of the Revision of 1902, which was
in force when the present action was commenced. As this
action was brought to recover for money had and received,
the plaintiff, by the law and rules then in force, was per-
mitted, in commencing the action, to join, had lie chosen to do
8o, the incomplete common counts with a special count fully
stating the facts showing his cause of action, and, after having
filed a bill of particulars under such common counts, of  the
item or items ” of his claim, to have the paragraphs of the
common counts appropriate to the bill of particulars remain,
a8 a separate count or counts in the complaint, with the
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special count. If he failed to file such a bill of particulars,
judgment could be rendered in his favor upon the special
count only.

If the special count could have properly been originally
Joined with such common counts, the court could have al-
lowed it to be joined afterwards by way of amendment.
General Statutes, § 639.

As the plaintiff is now permitted in certain cases to add a
special count to the so-called common counts, there seems
to be no good reason why he should be prevented from
doing 80 merely because of the absence in the common counts
of the proper allegation of the assignment and ownership of
the claim sued upon, which is contained in the special count,
and whether or not the plaintiff also seeks to amend such
defect in the common counts.

It is unnecessary to inquire whether, under the law and
rules in foree prior to the Act of 1899, the paragraph of the
common counts relative to money had and received is such an
appropriate general statement of the plaintiff’s cause of ac-
tion in this case as to allow the filing of the special count in
question. Under the present law the court might properly
have permitted it to be filed.

In the absence of an amendment of the complaint add-
ing proper allegations of the assignment to the plaintiff of
the claim sued upon, or of an application to join Hoadley as
a coplaintiff, the bill of particulars containing a statement
of such assignment was not improperly stricken from the
files. It was not the office of the bill of particulars to supply
Decessary allegations of the complaint (Forbes v. Rowe, 48
Conn, 413), but only to state “ the item or items of his (the
plaintiff’s) claim.” Whether it might properly have been
filed as a statement of the facts constituting the canse of ac-
tion, is not a question for discussion, since, if so considered,
the new count, containing a more complete statement of such
facts, must be regarded as a substitute for the first statement.
Goodrich v. Stanton, 71 Conn. 418, 424.

There was error in denying the plaintiff’s motion to amen‘d
the complaint by filing the additional count, and the case is

Sme— —
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remanded with direction to vacate said order and allow said
amendment.
Error and case remanded.

In this opinion the other judges concurred.

James D. PicKLES vs. THE CITY OF ANSONTA.

Third Judicial District, Bridgeport, October Term, 1903.
ToRRANCE, C. J., BALDWIN, HAMERSLEY, HALL and PRENTIOE, J8.

In an action to recover damagés resulting from the change of grade of
a city street, the plaintiff was permitted to put in evidence the
records of the city council showing petitions of taxpayers for the
grading and working of the street, and for an order requiring curbs,
gutters, sidewalks and crosswalks to be 1aid, as well as the action
taken by the municipal authorities in relation thereto. Held that
the admission of this evidence, even if erroneous, was harmless,
inasmuch as it appeared that upon the trial the defendant admitted
the existence of the highway and making the change of grade in
front of the plaintiff's premises, and that the real controversy wag
as to the amount of special benefits aceruing to the plaintiff from
the change. Nor, under the circumstances, could the defendant
complain of the court’s charge, which treated the work done by
the city as a change of grade rather than the original construction
and working of a new highway.

It is no defense to such an action that the plaintiff bought his land after
the change of grade had been ordered.

Evidence of the amount paid by the plaintiff for building a retaining
wall and regrading his front yard, is admissible astending to prove
the proper cost of such work.

Any elevation or depression of the existing surface of an established
highway which has never been brought to & uniform grade, re-
sulting from an attempt to establish such a grade, is a change of
grade which, if injurious, will support an action.

Private improvements made by the plaintiff's neighbors after the
change of grade, are not such special benefits as can be applied in
reduction of the special damages suffered by him.

To make out a prima Jacie case in an action for damages caused by a
change of grade, the plaintiff is not required to prove that he
received no special benefits from the change. Having proved
the injury to his property, it becomes the duty of the defendant
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to prove such special benefitsas are claimed to offset or reduce the
damages suffered by the plaintiff. In no other sense, however, is
the burden of proof upon the defendant as to the matter of special
benefits ; nor is it necessary to plead the existence of such
benefits as a special defense. Moreover, the plaintiff must satisfy
the trier by a fair preponderance of the whole evidence that he
has suffered special damages to an amount in excess of any special
benefits received,

Nevertheless, if the defendant, by its pleadings and in its requests to
charge the jury, treated its claim of special benefits as a matter of
afirmative defense, and the court substantially orexactly complied
with all the requests of the defendant on that point, it cannot com-
plain of a charge that it must prove, by a fair preponderance of
evidence,such new facts setupin its special defense as it relied up-
on ; and that if the jury were satisfled by a fair preponderance of
the evidence that the plaintiff had received special benefits ex-
ceeding or equaling his special damages, he could not recover.

Argued October 28th—decided December 18th, 1003.

ACTION to recover special damage for injury to the land
of the plaintiff adjoining a highway, resulting from a change
of grade, brought to the Superior Court in New Haven
County and tried to the jury before Robinson, J.; verdict
and judgment for the plaintiff, and appeal by the defendant.
No error.

Charles S. Hamilton, for the appellant (defendant).
Frederick W. Holden, for the appellee (plaintiff).

Hary, J.  The finding of facts shows that upon the trial
the plaintiff offered evidence to prove that he was the
owner of land, with a dwelling-house thereon, on the corner
of Myrtle Avenue and Clover Street, in the city of Ansonia,
and that in 1901, urider an order of the common council,
Passed in 1895, establishing a grade of Myrtle Avenue, the
defendant changed the then existing grade of that street
by cuttirg it down so as to leave a perpendicular bank in
front of the plaintiffs premises ranging in height from
three to nine feet, requiring the plaintiff to build a wall in
front of his property in order to protect it, at an experse
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of $455 ; that he was obliged to regrade his front yard at an
expense of 875 ; that the change of grade diminished the
market value of his property $700; and that although the
present action was not commenced until May 22d, 1902, the
defendant had caused no assessment of the benefits and
damages resulting from such change to be made, as re-
quired by its charter. The plaintiff had a verdict for
$547.50.

Against the defendant’s objection, the plaintiff, for the pur-
pose of proving an allegation of the complaint that the de-
fendant voted to so change the grade of the street in front
of the plaintiff’s property, was permitted to lay in evidence
certain records of the board of aldermen and councilmen of
the city, showing the petitions of certain taxpayers that
Myrtle Avenue be graded and worked, and curbs, gutters,
sidewalks and crosswalks be ordered laid, and showing the
action of the city authorities in relation to said matters.

There was no harmful errorin the rulings admitting these
records. It appears from the finding, not only that no at-
tempt was made at the trial to show that the city did not
establish and work the grade of Myrtle Avenue, as claimed
by the plaintiff, but that the defendant admitted that in
1901 the city caused the grade to be changed in front of
the plaintiff’s property, and that the real controversy at the
trial was upon the question of whether there were not spe-
cial benefits accruing to the plaintiff from the change, ex-
ceeding or equaling the damage, or which should be applied
in reduction of the damages. :

It was no defense to this action that the plaintiff ‘pur-
chased the property with knowledge that the order estab-
lishing such grade had already been made. He had the
right, when 8o purchasing, to expect that when the street
was actually worked to such established grade he would be
paid for any special damage to his property caused by such
change. No right of action existed until the damage had
‘gczaen actually sustained. Gilpin v. Ansonia, 68 Conn. T2,

No claim was made that the plaintiff could recover the cost
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of the sidewalk, curb and gutter, so ordered to be laid in
front of his premises, and the court, as requested, charged
the jury that there could be no recovery for such expenses.

The testimony of the plaintiff as to the cost of building
the stone wall, and regrading the front yard, was prop-
erly received as evidence, of expense necessarily incurred by
reason of the change of grade. No ground of objection to
this testimony appears to have been stated, except that evi-
dence of the cost of the grading was irrelevant and in-
material. After the plaintiff had shown the amount and
character of the work and that it was necessary, and was
performed by a suitable person, proof of the amount paid
therefor was some evidence of the proper cost of such work.
Sanford v. Peck, 63 Conn. 486,493. The proper cost of
such necessary work is included in the term © special dam-
ages,” as used in § 2708 of the General Statutes of 1888 (Re-
vision of 1902, § 2051) ; Platt v. Milford, 66 Conn. 320, 334 ;
and the court instructed the jury that the plaintiff could
only recover for such changes and expenses as were made
reasonably necessary by the change of grade.

In stating to the jury what constituted a change of the
grade of a highway, the court said: “The term grade is
uged in this statute not to signify a level precisely estab-
lished by mathematical points and lines, but the surface of
the highway as it in fact exists; and any elevation or de-
pression of this surfuce by municipal authorities, resulting
from an attempt to establish a grade, is a change of grade,
which, if damages result, will support an action. So I say
to you, any elevation or depression of the natural surface of
an established highway which has never been brought to a
uniform grade, resulting from an attempt to establish such
a grade, is a change of grade, which if injurious will sup-
port an action.” MeGar v. Bristol, 71 Conn. 652, 656, is
a sufficient authority for the correctness of this instruction.

It is claimed that this language was inappropriate and
inapplicable to the facts of the case, since the evidence
showed that such grading of Myrtle Avenue was a part of
the original construction and working of a new highway.
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It is sufficient to say of this claim that it overlooks the fact,
stated in the finding, that upon the trial in the Superior
Court the defendant admitted that Myrtle Avenue had been
a public highway for more than fifteen years, and that in
1901 the city of Ansonia changed the grade of such high-
way in front of and adjacent to the plaintiff’s property.

The court correctly instructed the jury that private im-
provements subsequently made by the plaintiff’s neighbors,
in their property, were not such special benefits as could be
applied in reduction of the damages sustained by the plain-
tiff by the change of grade, and that the special benefits
available for such reduction were the local and peculiar
benefits received by the plaintiff from such change. Cook
v. Ansonia, 66 Conn. 413, 431; Trinity College v. Hartford,
32 id. 452, 478.

One of the errors assigned is, that the court charged
the jury incorrectly as to the burden of proof of special
benefits, in instructing them that if they found that any
special benefits had accrued to the plaintiff from the change
of grade they should be deducted from the damages found,
and that if they were satisfied “by a fair preponderance
of evidence” that the plaintiff had received special benefits,
either greater than or equal to his damages, the plaintiff
eould not recover; and in charging the jury that the burden
of establishing by a fair preponderance of evidence such new
facts, set up in the three defenses, as it was intended to
claim anything from, was upon the defendant. The court
stated to the jury that the defendant had not attempted to
prove the new matter set up in the first and second defenses,
but that it claimed to have established the new matter set
up in the third defense. The facts specially pleaded in the
third defense were that the benefits, aceruing from the
change of grade, were greater than the damages sustained
by the plaintiff, by reason of improving the value and use-
fulness of his premises. The only requests made by the
defendant to charge the jury upon the question of the bur-
de'n" of proof were: « (1) The burden of proof is upon the
plaintiff to show the nature and extent of the damages suf-
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fered by -reason of the alleged change of grade. (2y If
upon the whole the benefits to the plaintiff were equal to or
greater than the damages suffered, the plaintiff cannot re-
cover.” The first was charged in the langunage of the re-
quest. The closing remark of the court to the jury was
that if they were satisfied by a fair preponderance of evi-
dence that the plaintiff had suffered spec