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CASES ARGUED AND DETERMINED

IN THE

SUPREME COURT OF ERRORS

OF THE

STATE OF CONNECTICUT.

DANTEL DOWNING v8. JEREMIAH SULLIVAN.

First Judicial District, Hartford, January Term, 1894. ANDREWS, C. J.,
CARPENTER, TORRANCE, FENN and BALDWIN, J8.

A creditor having an unsatisfied judgment against the defendant, amount~
ing to $397, caused the same to be levied on the debtor’s equity of re-
demption in a farm, his interest in which was valued by the appraisers
at $220. The officer’s return on the execution recited that he set off
to the plaintiff ‘‘such part or proportion of the said equity of redemp-
tion”’ in the premises ‘ as 397 bears to 220.” Held, that the levy of
execution was sufficient to vest the equity of redemption in the plain-
tiff, and that the officer’s return, while irregular in form, was good in
substance, and admissible to prove the plaintiff’s title in an action of
ejectment against the defendant.

In this State the mortgagor is for all purposes, except that of security to
the mortgagee, regarded as the owner of the land; and one who has
acquired the mortgagor’s title can maintain ejectment against him.
Under such circumstances the mortgagor cannot interpose the mort-
gagee’s outstanding, naked, legal title as a defense.

Upon the trial the defendant offered to show an oral agreement between
himself and the mortgagee, at the time the mortgage was given, that
he, the defendant, should have the possession of the mortgaged prem-
ises until the mortgagee should demand possession. Held, that what-
ever force such agreement might have as between the immediate parties
to it, the plaintiff, a stranger, could not be affected by it.

The plaintiff was under no obligation to notify the defendant prior to this
action. The set-off of the land on execution was a sufficient notice to
the debtor that his title had ceased.

[Argued January 8d—decided February 8th, 1894.]
KVoL. Lxrv.—1 @
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Downing v. Sullivan:

AcTION to recover the possession of certain real estate
together with the rents and profits thereof; brought to the
Superior Court in Windham County and tried to the court,
Ralph Wheeler, J. ; facts found and judgment rendered for
the plaintiff, and appeal by the defendant for alleged errors
in the rulings of the court. No error.

The case is sufficiently stated in the opinion.

William H. Shields, for the appellant (defendant).
Charles F. Thayer, for the appellee (plaintiff).

CARPENTER, J. Action of ejectment by the assignee of
a mortgage, who had also become the owner of the equity of
redemption, against the mortgagor.

The case was tried to the court. On the trial, the plain-
tiff, to prove his title, introduced an execution issued on a
judgment in his favor against the defendant, and the officer’s
return thereon, which execution was levied on the equity of
redemption, and the equity set off to the plaintiff, in part
satisfaction of his judgment. He also introduced an assign-
ment by the mortgagee to himself of the mortgage note and
the mortgage, he having paid the mortgage debt. The levy
of the execution was admitted against the defendant’s ob-
jection. Judgment was rendered for the plaintiff and the
defendant appealed.

The first error assigned is that the court erred “in admit-
ting in evidence, against the defendant’s objection, the exe-
cution and the officer’s return thereon.” The judgment debt,
costs and charges amounted to $397.88, and the equity of
redemption was appraised at $220.

The officer says in his return: “ Whereupon I set off to
said creditor such part or proportion of the said equity of
redemption of said debtor’s right and interest in said de-
scribed premises as three hundred and ninety-seven dollars
and eighty-eight cents bears to two hundred and twenty dol-
lars, the amount of his whole interest therein as valued by
the appraisers in part satisfaction of this execution and of
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all charges and costs thereon.” The defendant now contends
that the levy was inoperative to vest the equity of redemp-
tion in the plaintiff, inasmuch as the officer in terms set off
a proportional part of the equity instead of setting off the
whole, as he might have done, stating the balance remaining
due on the execution. '

We agree that that would have been a simpler, and per-
haps a better way to have stated it; but the course taken
amounts to the same thing. The greater includes the less.
Such a proportion as $397.88 bears to $220 includes the
whole equity of redemption, and leaves a balance due of
$177.88, on the execution. There is no difficulty in under-
standing just what the officer did, and just what he intended
to do. While it is irregular in form it is good in substance

The second reason of appeal is that the court erred “in
holding that said execution and the officer’s doings thereun-
der vested a title to said real estate in the plaintiff, and in
not holding said levy of execution to be invalid.” For all
purposes except for security of the mortgagee, the mortgagor
is regarded as the owner of the land, and may maintain eject-
ment against persons other than the mortgagee. 2 Swift’s
Digest, top pages 188, 189, and cases cited. That being so,
the plaintiff, having acquired the title of the mortgagor, may
maintain ejectment against the mortgagor. The defendant
in his brief, and also in his oral argument, claimed that the
plaintiff did not secure the legal title to the land by the as-
signment of the note and mortgage to him. But that is not
the question we have to decide. The question is whether
the plaintiff, having possessed himself of the legal title may
maintain ejectment against the mortgagor? Or may the
mortgagor interpose the mortgagee’s naked legal title as a
defense? We think he cannot.

The fourth reason of appeal is that the court erred in
excluding the evidence offered by the defendant to show an
agreement made by the officers of the Jewett City Savings
Bank "—the mortgagee—* with the defendant at the time
said mortgage was given * * * that the defendant shou'd
have the possession of the mortgaged property until the bank
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Mills, Admr., v. Britton.

should demand of him the possession of the same.” What-
ever force a parol agreement of that kind may have as be-
tween the immediate parties to it, it is quite clear, in this
case, that it cannot affect the plaintiff, who is a stranger to
it. Besides, the plaintiff brings his action as the owner of
the mortgagor’s title. This last suggestion is a sufficient
answer to the claim that the defendant was entitled to notice
before bringing this suit. The set-off of land on an execu-
tion to the creditor is a sufficient notice to the debtor that
his title has ceased.
There is no error in the judgment appealed from.

In this opinion the other judges concurred.

HiraM R. MILLS, ADMINISTRATOR, vs. CHARLES P.
BRrrITTON.

First Judicial District, Hartford, January Term, 1894. ANDREWS, O. J.,
CARPENTER, TORRANCE, FENN and BALDWIN, J8.

P, the plaintiff’s testator, who died in 1849, bequeathed to his wife ““all
dividends or interest that may accrue or arise’’ from twenty shares of
the preferred, eight per cent cumulative and guaranteed stock of the
Housatonic Railroad Company, and from six shares of the common
stock of said company, * so long as she shall remain my widow,” with
remainder to two grandchildren named. The company neither declared
nor paid dividends on the preferred or common stock for a number of
years (with the exception of an occasional dividend on the preferred
stock), and in 1887 the amount of eight per cent guaranteed dividends
remaining unpaid on the preferred stock was, together with interest,
$320.11 per share. Under these circumstances, the railroad corapany,
in October, 1887, at & stockholders’ meeting, duly warned and held,
claiming to act under legislative authority given the company in 1879,
to settle or compromise with its preferred stockholders for unpaid divi-
dends, by funding said claims or by the issue of additional preferred
stock, and to take up and cancel any shares of the common stock,
either by purchase or exchange for additional stock or bonds author-
ized to be issmed by the company, voted to increase its stock from
11,800 shares to an amount not exceeding 80,000 shares, and to give
each preferred stockholder two of the new four per cent non-cumulative
preferred shares, and one hundred dollars in cash or bonds at par at
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the option of the directors, in exchange for each share of the eight
per cent preferred and guaranteed stock; and to give each common
stockholder one share of the new four per cent non-cumulative pre-
ferred stock in exchange for each three shares of the common stock.
The testator’s widow, who was also the executrix of his will, surren-
dered said twenty-six shares and received from the company two cer-
tificates in her name as executrix, one for forty shares and one for two
shares of the new stock and $2,000 in cash. Shortly thereafter she
transferred twenty of the forty shares to her individual account, and
took a new certificate therefor in her own name. This last mentioned
stock was subsequently transferred to the account of a firm in New
York of which the defendant was a partner, and was received and
credited by him on an account he had against the widow. The other
twenty-two shares were, at the time this suit was brought, outstand-
ing in the name of the widow as executrix, though the defendant had
the custody of the certificates and claimed that the stock belonged to
the estate of the widow, recently deceased, and that he had no interest
therein except as a creditor of her estate. The plaintiff, who is the ad-
ministrator with the will annexed on the estate of P, made due demand
upon the defendant for the entire forty-two shares of stock, and upon
the refusal of the defendant brought this action. The defendant had
seen a copy of P’s will, and had read the provisions therein contained
respecting the widow’s interest in the stock bequeathed by P. The
plaintiff presented to the commissioners on the insolvent estate of the
widow the same claim upon which this suit is based and such claim was
allowed; but an appeal was taken which is still pending. Held :—

1. The rule is very generally accepted and applied that cash dividends de-
clared by a corporation go to the life tenant, while stock dividends go
to the capital of the fund.

8. That in the exchange of stock the railroad company gave no considera-
tion to the respective rights and interests of the life tenant and re-
maindermen, and did not attempt or intend to define or adjust the
rights of either.

8. That the new stock was properly issued and the money properly pald to
the widow as executrix.

4. That even if it were true, as claimed by the defendant, that the railroad
company, in issuing the additional or new stock, treated and intended
to treat the widow as a creditor rather than as a stockholder, yet the
transaction, however called, was in legal effect & mere declaration of a
stock, as distinguished from a cash, dividend.

5. That if the railroad company was indebted to the widow for unpaid divi-
dends guaranteed, it could not pay such debt by depriving the remain-
dermen of a part of their principal fund in order to add to the interest
fund to which the life tenant, the widow, was entitled.

6. That as between a corporation and creditors not stockholders, the issue
of new stock in payment of indebtedness from the corporation to such
creditors cannot be called in any sense a dividend, since the removal
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or discharge of such indebtedness would add proportionately to the
corporation’s assets.

7. That a mere increase in the number of shares of capital stock, without
any increase in its assets from payments or accumulated earnings, is
not a division of anything, either as profits, dividends, income, or in-
terest.

8. That it was unnecessary to determine whether the Act of 1870 was op-
erative in 1837, when the railroad company made this exchange, or
whether, if so, the company complied with its terms; since the Actin
nowise authorized any interference with, or change of, the terms of
the eight per cent guaranteed stock.

9. That the defendant could not be regarded as a bond fide purchaser for
value, but was affected by such equities as existed between the widow,
as life tenant, and the remaindermen.

10. That the plaintiff had the right to consider the twenty shares trans-
ferred by the widow to the defendant as unadministered property be-
longing to the estate he represented; and that the defendant’s refusal
to surrender it on demand, together with his own claim of title, con-
stituted a conversion.

11. That the defendant’s refusal to surrender the twenty-two shares of
stock upon the ground and for the reasons stated by him, was not such
an absolute and unqualified refusal as to make him liable for a conver-
sion of such stock; and that to this extent the judgment of the trial
court was erroneous.

[Argued January 3d—decided February 8th, 1894.]

AcTION to recover the value of forty-two shares of the
capital stock of the Housatonic Railroad Company, alleged
to have been converted by the defendant; brought to the
Superior Court in Hartford County, and tried to the court,
Robinson, J., upon an agreed statement of facts; judgment
for the plaintiff and appeal by the defendant for alleged
errors of the court. Judgment sustained in part and reversed
n part.

The case is sufficiently stated in the opinion.

Adolph L. Pincoffs of New York, for the appellant (de-
fendant).

I. The twenty additional shares of four per cent stock, for
the conversion of which Mr. Britton, the defendant, is sought
to be held liable in this action, were issued by the Housa-
tonic Railroad Company in payment of claims based on the
non-payment of dividends on the old stock, which claims be-
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longed to Mrs. Almira L. Perry, and the title in this stock
therefore vested in Mrs. Perry individually.

The reading of the resolutions adopted, especially taken
in connection with the Act under which the increase of cap-
ital stock was made, will show that this view is the only
possible one to take. The resolutions recite  that claims
to the total amount of $8,777,356.24 are pressed against this
company, for back or unpaid dividends, which claims it is
for the interest of this company to compromise and settle.”
They also expressly admit, in the fifth resolution, ¢that
such claims are a valid, local and subsisting liability and in-
debtedness of the company, to an amount equal at least to
the par value of the bonds to be issued ($100 for each share
of $100) and additional preferred stock in these resolutions
authorized to be issued (namely, “one additional share for
each share of the old stock).” It is therefore apparent that,
as far as the intention of the corporation goes, Mrs. Perry,
who was entitled to the outstanding claims against the cor-
poration, was entitled to the stock.

II. In considering the rights between life tenant and re-
mainderman, the intention of the corporation in making the
settlement is to be controlling in the absence of fraud or
collusion. Ghbbons v. Mahon, 136 U. S., 549, 558 ; Daland
v. Williams, 101 Mass., 5T1; Rand v. Hubbell, 115 id., 461;
KEllis v. Barfield, 64 Law Times, 625.

III. The company had a perfect right to pay the addi-
tional preferred stock to Mrs. Perry. Our adversary claims
that, while it is left to the discretion of the company to dis-
tribute its earnings either in cash to the life tenant or to the
remainderman, as a stock dividend, as it deems fit, because
the life tenant has no vested right in such earnings before a
dividend is actually declared, every stock dividend, irrespec-
tive of the purpose for which it is declared must belong to
the remainderman. This contention cannot be sustained.
GHibbons v. Mahon, 186 U. 8., 55T.

IV. The issue of the additional preferred stock to any one
but Mrs. Perry would have been invalid, and in violation
of the law. Not only, however, had the company the right
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to issue this stock, so as to give a good title to Mrs. Perry,
but any stock issued for a different purpose would have
been invalid. The Aet of 1870 is not only of importance as
showing the intention of the corporation, but it is important
because it shows the only source from which the company
had a right to issue this stock.

V. Even if the company could not, against the objection
of the remainderman, have issued the stock to Mrs. Perry,
the plaintiff cannot succeed in the recovery of the twenty
shares of stock. The remedy of the plaintiff would have been
to prevent the consummation of the settlement by which the
additional stock was issued. Not having done so he cannot
now ratify one part of the agreement and disaffirm the other.
If he claims that the stock is valid stock, he is bound by the
way in which it was issued, and, as issued, it belonged to
Mrs. Perry. At all events no injury has been done to the
plaintiff by the transactions considered in this suit.

VI. The defendant cannot be affected by any equities ex-
isting between Mrs. Perry and the plaintiff. Peck v. Provs-
dence Gas Co., 1T R. 1. 275.

VII. By making the claim for the value of the stock de-
livered by Mrs. Perry as executrix against her estate, the
plaintiff has lost the right to hold this defendant liable for a
conversion of suchstock. This defendant was a party to the
proceedings in the Probate Court in which the claim was
made against Mrs. Perry’s estate for the conversion of the
22 shares of stock. As against him, therefore, the plaintiff
has elected to consider the shares as part of Mrs. Perry's
estate, and, while this defendant does not claim any right or
title in his own right in such shares, it would be unjust to
compel him to pay for their value or deliver the shares in
a proceeding to which the executor of Mrs. Perry is not a

party.

Hiram R. Mills, with whom was Franklin Chamberlin, for
the appellee (plaintiff).

I. In making the exchange of its stock there was no dis-
tinction made by the railroad company between life tenant
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and remainderman, nor any attempt to define the rights of
either in the new stock. There is no provision for sale of
any of this new stock nor for putting in any new money to
make an increased capital; but it is plain that this action,
so far as the stock was concerned, was a readjustment of
assets of the company, which bad already been capitalized,
rather than a division of anything as profits or dividends.

The railroad company had neither right, power, nor au-
thority to make an adjustment between life tenant and re-
mainderman such as is claimed.

In the present case the corporation had 7o earnings to dis-
tribute. The claimant of dividends is bound in this case,
and always, to show actual earnings to the amount claimed ;
and further that the directors had acted fraudulently in ex-
pending such earnings in additions to the plant. In the
emergencies of the business of the company its accumula-
tions, above dividends paid, had been expended and invested.
At the time of this exchange no new money was put into its
capital by the sale of its shares or otherwise ; its capital was
not increased, but the number of shares by which its capital
was represented were nearly doubled; it was reduced from
an 8 per cent to a 4 per cent stock, and from a cumulative
to a non-cumulative stock ; and holders of each share of old
8 per cent cumulative stock were asked to exchange for two
shares of new 4 per cent non-cumulative stock and were
offered also $100 in bonds of the company, or the same
amount, in cash, if preferred. The old stock of the testator
cannot be diluted to make new stock to distribute to the
life tenant. The life tenant and the remainderman are
bound, in the absence of fraud, by the action of the corpora-
tion as to earnings, but not as to the capital.

II. The new shares of 4 per cent preferred new stock were
all part of the principal of the fund, and belonged to the
remainderman and not to the tenant for life. Itis a gen-
eral and practically uniform rule that cash dividends go to
the life tenant, and stock dividends to the capital of the
fund. Spooner v. Phillips, 62 Conn., 62; Hotchkiss v. Brain-
erd Quarry Co., 58 Conn., 120; Brinley v. Grou, 50 Conn.,
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66; Minot v. Paine, 99 Mass., 101 ; Daland v. Williams, 101
Mass., 6T1; Gbbons v. Mahon, 136 U. S., 549; Barton's
Trust, L. R., 5 Eq., 238-243. « A stock dividend does not
distribute property, but simply dilutes the shares as they ex-
isted before.” 93 N.Y., 162,189. Quoted by Judge GRAY,
186 U. S., 566. Sproul v. Bouch, 29 Ch. Div., 682; Bouch
v. Sproul, 12 App. Cases, 385.

ITI. The 22 shares standing in the name of Almira L.
Perry, executrix of the will of Nathaniel P. Perry, are not
claimed to be income, and defendant cannot justify his re-
fusal to deliver the certificate to the plaintiff.

I'V. This is an action in tort; and the liability of the tort-
feasors for the conversion alleged is several as well as joint.
“ A judgment against one of two trespassers without satis-
faction is not a bar to an action against his co-trespassers.”
Sheldon v. Kibbe, 8 Conn., 214. “ A judgment in trover
without satisfaction does not pass the title of the property
to the defendant.” Atwater v. Tupper, 45 Conn.,144. The
allowance of this claim by commissioners of an insolvent
estate can certainly have no higher effect in this respect than
a judgment. The defendant ought not to be heard to com-
plain because we sought to reduce his obligations by an
amount sought to be secured from the other tort-feasor.

FENN, J. Nathauniel P. Perry, of Kent, in this state, died
in 1849, then being the owner of twenty shares of the pre-
ferred stock of the Housatonic Railroad Co., which was
known as eight per cent cumulative stock ; so called because
the company guaranteed to its holders dividends from profits
earned, at the rate of eight per cent per annum, before the
common stock could participate in any division of earnings ;
he also was the owner of six shares of the common stock of
said company. By his will he gave to his wife, Almira L.
Perry, so long as she should remain his widow, all dividends
or interest that might accrue or arise from said shares of
stock, with remainder to two grandchildren named. He also
appointed his wife executrix of his will. She accepted the
trust and remained such executrix, and also the widow of the
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testator, until her death, February 1st, 1890. On February
6th, 1888, she surrendered the said twenty shares of preferred
stock, and on February 16th, 1888, a new certificate for forty
shares of new four per cent non-cumulative preferred stock,
in the name of Almira L. Perry executrix, was issued by
said railroad company. For the six shares of the common
stock, likewise surrendered, there was also issued a certifi-
cate for two shares of the new four per cent non-cumulative
stock, in the name of Almira L. Perry executrix of N. P.
Perry.

On March 8d, 1888, there was transferred from Almira L.
Perry executrix, to the individual account of Almira L.
Perry, twenty shares of said new preferred stock, and a new
certificate for twenty shares of said new preferred stock was
issued in the individual name of said Almira L. Perry. On
January 29th, 1890, said twenty shares of new preferred stock
were transferred to the account of a firm of which defend-
ant was a partner, and were received by the defendant, and
there was credited by him, upon an account which he had
against said Almira L. Perry, the sum of $980, as the pro-
ceeds thereof. The other twenty-two shares of said new four
per cent non-cumulative stock are now outstanding in the
name of Almira L. Perry, executrix. Said stock is in the
custody of the defendant, and is claimed by him to form a
portion of the estate of Almira L. Perry, in which he, the
defendant, has not and does not claim any interest, except as
a creditor of said estate.

On February 26th, 1891, the plaintiff, who is the adminis-
trator de bonis non on the estate of Nathaniel P. Perry, made
due demand upon the defendant for the entire forty-two
shares of stock. The defendant has not complied with said
demand, or any part thereof.

Upon these, and the other facts which will be stated here-
after in their proper connection, the plaintiff having in the
Superior Court recovered judgment for the value of all the
shares, the defendant, by his appeal, in effect contests the
correctness of that judgment; first, as to the twenty shares
transferred to the individual name of Almira L. Perry, claim-
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ing that they represent ¢ dividends or interest,” and belonged
to the life tenant, and are not a part of the principal of the
trust fund, which belongs to the remainder interest; and
second, as to the twenty-two shares which are admitted to be
principal, claiming that the certificates for these shares are,
as against the plaintiff, lawfully held by the defendant, and
that said shares have never been converted by him.

We will consider these claims in the above order. As to
the twenty shares, there is no dispute concerning the exis-
tence of a general and practically uniform rule that cash
dividends declared by a corporation go to the life tenant,
and stock dividends to the capital of the fund. The law
upon this subjeot has been so clearly and fully stated in re-
cent cases in our own jurisdiction that neither discussion, nor
the citation of authorities elsewhere is required. Terry v.
Eagle Lock Co., 47 Conn., 141; Brinley v. Grou, 50 Conn.,
66 ; Hotchkiss v. Brainerd Quarry Co., 58 Conn., 120 ; Spooner
v. Phillips, 62 Conn., 62.

But it is the contention of the defendant that these shares
of stock were issued, not as dividends, but in payment of
claims based on the nonpayment of dividends on the old
guaranteed stock, which claims belonged to the life tenant,
and that therefore the title to the stock in question vested
in such life tenant ; that in deciding whether this be so, and
in considering the respective rights of life tenant and re-
mainderman, the intention of the corporation in making the
settlement is, in the absence of fraud or collusion, of controll-
ing weight; that such company had a perfect right to pay
the additional preferred stock to Mrs. Perry, and that the
issue to any one else would have been invalid, and in viola-
tion of law.

In order to understand this position it will be necessary
to look further into the record. It has already been stated
that the Housatonic Railroad Co. guaranteed to the holders
of its cumulative preferred stock, dividends from profits
earned, at the rate of eight per cent per annum, before the
common stock could participate in any division of earnings.
No dividends or interest were declared or paid on the com- -
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mon stock since 1850. Dividends on the preferred stock
were irregular, so that the dividends guaranteed as aforesaid,
of eight per cent remaining unpaid on the original twenty
shares of preferred stock, amounted in November, 1887, with-
out interest, to the sum of $2,380; and upon the whole out-
standing preferred stock of the company, at this date, No-
vember, 1887, the aggregate claims for such dividends of
eight per cent, with interest, unpaid by the company and
undivided prior to the stockholders’ meeting hereafter re-
ferred to, amounted to the sum of $3,777,366.24; being
$320.11 on each share.

The General Assembly of this State, at its May session,
1870, passed a resolution which authorized and empowered
the directors of the Housatonic Railroad Company ¢ to settle
or compromise with the holders of the preferred or guaran-
teed capital stock of said company, for any and all claims
which they may have for or on account of the back and un-
paid dividends upon said stock, either by funding said claims,
or by the issue of additional preferred stock therefor, and
upon such terms and conditions as may be agreed upon by
the holders of both the original and preferred stock, at a
special meeting of such stockholders called for that purpose.”
Other provisions are contained in said resolution which are
unnecessary to quote. This resolution was accepted by the
company as an amendment to, and part of its charter, in No-
vember, 1870. No further action appears to have been taken
by said company in regard to such resolution, or the matters
contained therein, until September 6th, 1887. On that day
notice was given of a special meeting of the original and pre-
ferred stockholders, to be held October 5th, 1887, «for the
purpose of making a settlement and exchange with the stock-
holders as, and in any manner, authorized and contemplated
by the Act or Resolution of the Geeneral Assembly of the State
of Connecticut, passed at its May session, 1870;” also for
the transaction of certain other specified business.

From the minutes of said meeting, duly held, pursuant to
such notice, October 5th, 1887, it appears that :—* The chair-
man stated, generally, the purposes of the meeting, explained
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the long pending claims of the preferred stockholders for
back or unpaid dividends, which amounted by a statement
he exhibited to $8,777,366.24, and enlarged on the ad-
vantage and desirability of adjusting the same, to remove
the cloud over the company, avoid litigation, settle a just
debt, and place the company’s affairs in a definite shape.”
Thereupon a preamble and resolution were offered. The pre-
amble stated, among other things, that it was necessary to
make provision for the payment of a portion of the funded
debt of the corporation soon falling due ; that the holders of
the preferred or guaranteed stock, had, and were pressing
claims against the company for back or unpaid dividends on
such stock, which claims it was for the interest of the com-
pany to compromise and settle; that it was also to the inter-
est of the corporation to secure a reduction of the preferred
or guaranteed dividends on such stock, henceforth, from
eight per centum per annum, to four per centum per annum
and a relinquishment of the cumulative provisions thereof ;
that the growth of the business of the company, and its en-
larged connections, required an increase of the plant, equip-
ments, and transportation facilities, and that it was also
desirable for the company to raise funds for its general busi-
ness and purposes, and to discharge other obligations. And
the resolutions provided first, for the borrowing of money and
the issuance of consolidated mortgage bonds therefor, to an
amount not exceeding three million dollars, to be used and
sold for the purpose of funding or retiring existing obliga-
tions, ‘“ paying, settling or compromising the aforesaid claims
of preferred stockholders, as hereinafter agreed, and of carry-
ing out such settlement or compromise,” and also for other
purposes specified. The resolutions then proceeded as fol-
lows: * Resolved, Second, That for the purpose of effecting
and consummating the settlement or compromise hereinafter
agreed upon of the claims of the preferred or guaranteed
stockholders for back or unpuid dividends, and of effecting
or consummating the exchange hereinafter agreed upon with
the common stockholders, and pursuant to powers conferred
by the act or resolution aforesaid, of July 6th, 1870, the pre-
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ferred capital stock of this company be and the same hereby
is increased from 11,800 shares to such amount as may be
necessary to carry out these resolutions and agreements, but
not exceeding thirty thousand shares, but that the rate of
dividends preferred thereby shall be four dollars per share
per annum, instead of eight dollars per share as heretofore,
and such dividends shall not be cumulative, as heretofore;
that the holders of said preferred stock shall be entitled
to receive, as aforesaid, dividends of four dollars per share
in each calendar year before any dividends for such year
shall be paid to the holders of common stock ; but when the
holders of such preferred stock shall receive four dollars per
share of such stock during any one calendar year, then the
holders of the common stock shall be entitled to receive four
dollars per share before any further dividends shall be paid
in said calendar year on such preferred stock; and when
both classes shall each have received four dollars per share
during any one calendar year, any further dividends declared
during such year shall be divided pro rata between both such
classes of stockholders, and, as above declared such dividends
shall not be cumulative, and there shall be no accumulation
of arrears of such dividends, and such preferred stock may
be called four per cent non-cumulative preferred stock.”

« Resolved, Third, That any and all claims, demands, suits,
accountings and liabilities of every kind which the holders
of the preferred or guaranteed stock of the Housatonic Rail-
road Company have or may have against the company to this
date for or on account of back or unpaid dividends upon
such preferred or guaranteed stock be and the same are here-
by settled or compromised, adjusted, released and canceled
on the following terms and conditions.”

« First: The holders of the existing preferred stock shall
surrender their certificates of such stock, and shall receive
one share of such new four per cent non-cumulative preferred
stock in exchange for each share of such eight per cent cu-
mulative stock so surrendered, and shall also receive first,
one hundred dollars par value of such bonds authorized by
said Act and by this meeting, with interest thereon from the
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date of such surrender, and second, one additional share of
such new four per cent non-cumulative stock on the settle-
ment herein made; and all of the same, namely, two shares
of such new four per cent non-cumulative preferred stock
and one hundred dollars par value of such bonds, with such
interest, shall be in full release and settlement of each share
of existing eight per cent cumulative preferred stock and of
all claims, aforesaid, for back or unpaid dividends thereon,
and of the larger dividends and cumulative provisions of
the existing preferred stock.”

“Second: That the company, through its board of direo-
tors, shall have the right to pay one hundred dollars in cash
on each share of such preferred stock so surrendered in lieu
and instead of said bonds as above stipulated and provided,
if in the judgment of the board it shall be judicious so to do.”

« Third : That all further rights to dividends on the exist-
ing preferred stock ceases after this day, and the rights and
interests of the holders thereof shall be thenceforth such as
are conferred or created by such new four per cent non-
cumulative preferred stock and no other ; that the board of
directors are hereby fully authorized and empowered to add
(and at will to alter or annul the same) such penalties and
conditions to the foregoing provisions as they may deem best,
in respect of all such stockholders as shall not make such
actual surrender within ninety days after notice thereot shall
be sent by the secretary by mail to their last post office ad-
dress known to him.”

“ Fourth: That the common stockholders of the company,
in consideration of assenting to this settlement, shall have
the right and privilege contained in resolution fourth upon
the conditions therein expressed or referred to.”

“ Fifth: That it is hereby admitted and agreed that such
claims are a valid, legal, and subsisting liability and indebt-
edness of the company to an amount equal at least to the
par value of such bonds and additional preferred stock in
these resolutions authorized to be issued in consummating
any settlement or exchange therein authorized, and that the
right of the holders of such preferred stock to vote as here-
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tofore, equally with the holders of common stock at all elec-
tions and meetings of stockholders is hereby expressly recog-
nized and agreed to.”

¢ Resolved, Fourth: That the holders of the original or
common stock of this company shall have the right, and
they are hereby declared to be entitled to exchange and sur-
render their shares of common stock for the said new four
per cent non-cumulative preferred stock, upon the basis of
one share of said new preferred stock for each three shares
of such common or original stock so surrendered and ex-
changed, and to receive such one share of new four per cent
non-cumulative preferred stock for each three shares of com-
mon stock so surrendered and exchanged. Provided, that
such exchange and surrender be made within ninety days
from this date; and provided, further, that after the expira-
tion of said ninety days the board of directors shall take up
and cancel any of such stock, either by purchase or by ex-
changing the same for bonds or stock authorized by said
act of 1870, and by these resolutions to be issued, only upon
such terms and conditions as they may deem best, and as
may be agreed to by the owner or owners of such common
stock.

“ Resolved, Fifth : That the board of directors be and they
are hereby fully authorized and empowered to issue such
four per cent non-cumulative preferred stock for the purpose
aforesaid, and to make such exchange, and to cause the cer-
tificates of such stock to be prepared and executed in such
form and manner as they may deem best, and generally to
execute all instruments, and do all acts and things, and
make all agreements, which, in their absolute judgment and
discretion may be necessary or proper to effectuate the pur-
poses aforesaid, and to carry out the foregoing resolutions,
agreements and acts.”

. The foregoing resolutions were adopted by a practically

unanimous vote of stockholders representing both preferred

and common stock. And in accordance with the scheme

therein provided, Mrs. Perry received the forty-two shares

of stock hereinbefore referred to, and in lieu of bonds to that
VoL. Lx1v.—2
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amount in par value, she also received $2,000, by check of
said railroad company, to her order, as executrix, which she
appropriated to her own use. No claim to recover this latter
amount of the defendant was pressed in the court below,
and no evidence was offered to show that it ever came into
his possession. It also appears in the agreed statement of
facts in the record, that at the time of the above settlement
and exchange with the Housatonic Railroad Company, the
market value of said preferred stock, together with all accu-
mulated dividends claimed thereon, was $145 per share, and
that in 1891 the new four per cent preferred stock had a
market value of $56.00 per share.

 Upon these facts it is the general claim of the defendant,
as we have already seen, that it was the clear intention of
the railroad company to issue the twenty shares of additional
preferred stock, not as a dividend, but in the payment of an
admitted debt; that such intention should govern, and that
these shares should be held to belong to Mrs. Perry, the
life tenant, as the person entitled to the claim which was
intended to be paid by them.

With the facts recited before us, let us examine the claim.
In the exchange of the old stock, it is apparent that no con-
sideration was given by the railroad company to the respec-
tive rights and interests of life tenants and reversioners or
remaindermen, of such stock. Nor was any attempt to de-
fine the rights of either in the new stock made or thought
of. It is unnecessary to determine whether such company,
either by virtue of the resolution or otherwise, had any power
or authority to make any such adjustment of such interests,
since it i8 manifest that none was intended. All the new
stock issued in lieu of or in addition to the stock, both pre-
ferred and common, which had belonged to Nathaniel P.
Perry was properly issued, and the money paid to his exec-
utrix, leaving the rights of respective claimants to be else-
where determined.

But if it were to be conceded that such determination
should be governed by the intention of the company, if it
could be ascertained; that the additional stock, with the
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bonds or money, should be in payment, settlement or com-
promise of the admitted debt of the company for unpaid
dividends to its preferred stockholders, how can such inten-
tion be made to appear? That this was indeed one of the
purposes of the increase, is manifest from the preamble and
resolutions recited. But that it was not the only ono is also
manifest from such preamble and resolutions. It was also
“to the interest of this corporation to secure a reduction of
the preferred or guaranteed dividends on such stock heuce-
forth, from eight per centum per annum to four per centum
per annum, and a relinquishment of the cumulative provi-
sions thereof.” And it was also for the interest of holders
of common or original stock, which had never paid any divi-
dends, to exchange it for preferred or guaranteed stock,
which would pay dividends. Who shall declare,—who can
know the extent to which each of these and other purposes,
some of which are expressed in the preamble and resolutions,
and some though not expressed it is impossible not to com-
prehend, might have been regarded as valuable, and consid-
erations which actuated the exchange and increase of stock ?
The meeting had no occasion to specifically pass upon these
matters, since it treated with the owners of stock only in
bulk.

But if the only object had been what the defendant as-
sumes, what occasion was there to retire the old stock? If
we use, for illustration, the example of interest largely in
arrears upon a note secured by mortgage upon real estate,
the maker of which is irresponsible beyond the security, the
surrender of the old note and the substitution of a new one
signed by the same maker and secured upon the same prop-
erty, for twice the amount of the old, but bearing half the
former rate of interest, would seem a peculiar transaction, if
regarded solely as a mode of payment of such accrued inter-
est. It is equally hard to see how in the case before us, in-
creasing the old preferred stock of the corporation, while at
the same time proportionately decreasing its guaranteed
earning capacity, adding also to its shares in exchange for
common stock, admitted on the same plane of earning capac-
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ity, could tend in any measure to the benefit of a life tenant
of such stock having a claim for unpaid and undeclared div-
idends, beyond the extent to which the transaction detracted
from the just interest of the remainderman in such corporate
stock. The doubling of the shares under such circumstances,
and then giving the additional shares to the life tenant,
would, in effect, take from the remainderman half his pro-
portionate interest in the capital of the company. If there
had been only an increase, and such increase had been based
upon earnings which ought to have been declared and paid
during the term of the life tenant, it might seem legitimate
to do this; but in the present case it nowhere appears that
the corporation had any earnings to contribute. On the
contrary it does appear that at the time of this exchange
the company was obhged to borrow the money required for
the compromise, by i 1ssumg bonds of the company therefor.
There was no increase in capital, either by the paying in of
money, or from accumulated earnings, but only an increase
of the number of shares by which the capital was represented.
No new property was put in. No new stock was to be sold.
The issue of new stock was a readjustment of the capitalized
assets of the company, adding nothing thereto, and taking
nothing therefrom, and was not a division of anything, as
profits or dividends, as interest or income.

But suppose there had been profits or net earnings, for
which cash dividends should have been declared to the own-
ers of preferred stock in excess of those actually declared and
paid ; it follows, since even the cash given to the stockhold-
ers as part of the exchange had to be borrowed, that these
earnings had already been invested. They had been added
to the capital, and the effect of the action of the stockhold-
ers was to confirm the previous action of the directors and
to retain them as such.

But we return to the real argument of the defendant.
And granting, for its sake, the first assumption, that the
railroad company admitted that the claims of its preferred
stockholders against it for undeclared dividends, to the ex-
tent of eight per centum per annum, constituted a ¢ valid,
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legal, and subsisting liability and indebtedness of the com-
pany to an amount equal at least to the par value of such
bonds and additional preferred stock;"” and that it was the
intention of the company that the additional stock, as well
as bonds, should be issued only for the payment of such
claims; and thus to distinguish between the rights of the
holder of the original preferred stock, as stockholder and as
creditor :—it seems to us that granting this, though for ar-
gument’s sake merely, the conclusion is in no wise altered.
Calling these claims debts, the fact remains that they are due
to stockholders, and not to outside parties, and are for unde-
clared as well as unpaid dividends. If calling them debts
implies that the earnings of the company warranted their
declaration and payment in cash, and that not having been
paid in cash it was the purpose of the action taken to pay
them partly in bonds, or their avails, and partly by the issue
of stock, then, so far forth as such issue of stock is con-
cerned, by whatever name the transaction may be christened,
it is in effect the declaration of a stock dividend, in place of
a cash one. It takes nothing out of the corporation, as a
cash dividend does, but leaves everything in it capitalized,
as a stock dividend does. As between a corporation and its
stockholders, it matters little what name may be given to such
a transaction, or how it may be considered ; whether a pay-
ment of indebtedness or declaration of a dividend. As be-
tween the corporation and persons not stockholders, to whom
it was indebted, and whose claims are thus to be liquidated,
the issue of new stock is in no sense a dividend. It does
more than dilute the shares as they existed before. By tak-
ing away indebtedness, the transaction adds proportionately
to the assets of the corporation. Such an adjustment, if
fair, detracts nothing from the value of the original shares,
because it returns a just equivalent for the increase. But,
when a question with which the corporation, as such, is not
concerned, arises between the owner of income and that of
capital, the case is altered. If the corporation is indebted
to the shareholder, plainly the remainderman is not indebted
to the life tenant ; and if the corporation may pay its debts
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to such shareholder, as plainly it may not take away from
the principal of the fund, which belongs to one, in order that
it may be added to the interest of the fund to which another
is entitled. Whether it was the intention therefore of the
railroad company that these additional shares should be is-
sued to the original stockholders as payment for indebted-
ness or not, it was not and could not legally have been the
intention that such issue should waste the principal in order
to increase, or even to preserve the income. Such, however,
as we have seen, would be the necessary effect if these new
shares were held to be the property of the life tenant.

The defendant says in his brief :— It was for the interest
of the stockholders to consent to a change which would give
them, in place of an eight per cent cumulative stock, on
which the interest had been paid only at very irregular in-
tervals, a four per cent stock on which it was evidently ex-
pected that interest would be paid with regularity.” But
the defendant in that connection, does not quite go to the
extent of asserting that such speculative interest in an in-
crease would have constituted a controlling consideration in
inducing a remainderman to accept one share of four per
cent, which could only be paid provided the net earnings of
the road were 'eight fer cent upon its previous stock, in place
of one share of such eight per cent which must be paid, if
all the earnings would permit, and if not would constitute,
at least in the eyes of the stockholders passing in their meet-
ing upon their own claims, an indebtedness.

It appears to us, however this question may be looked at,
the plain principles declared in repeated decisions in refer-
ence to the respective rights of remaindermen and life ten-
ants, in case of increase of capital shares of corporate stock,
underlie and control the decision which should be reached.
Thus, referring to cases in our own jurisdiction, in Brinley
v. Grou, supra, the words used in creating the life interest
were ‘rents, dividends, increase and income,” being some-
what broader terms than in Mr. Perry’s will. But this court
held that an increase of capital from three to four millions,
with an apportionment of new shares pro rata among the
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stockholders of a corporation, at $100 per share, bringing
the new stock at once to such a large premium that the
trustees, who had been entitled to subscribe for eighty-one
shares sold the right to subscribe for thirty-four shares for a
sum which enabled them to subscribe and pay for forty-seven
shares, gave nothing to the life tenants; but that the right
to subscribe for the new shares, the profit on the sale of the
right, and the new shares taken, all went to the trustees as
a part of the principal of the fund. This court, in answer-
ing the questions asked by the trustees, said :— A shareholder
has no proprietary interest in the accumulated profits properly
retained by a corporation for the protection of its capital ;
be cannot acquire one by summoning it to make a rest in its
business and take an account of them; he first obtains one
when it has either in fact, form, or intent, set his proportion
thereof to his individual eredit. This, of course, is the meas-
ure of the right of a life tenant; there is to him only a pos-
sibility that the profits may be divided, or that the use of
them by the corporation may increase its dividend during his
term.” So also, in Hotchkiss v. Brainerd Quarry Co., supra,
this court quotes with approval the language of Woob, V.C,,
In re Barton’s Trust, 56 L. R. Eq. Cases, 288 :—* The divi-
dend to which a tenant for life is entitled is the dividend
which the company chooses to declare. And when the com-
pany meet and say they will not declare a dividend, but will
carry over some portion of the half year’s earnings to the
capital account, and turn it into capital, it is competent for
them, I apprehend, to do 8o ; and when this is done everybody
is bound by it, and the tenant for life of those shares cannot
complain.” Again, in the very recent case of Spooner v. Phil-
lips, supra, the subject is exhaustively discussed, with abun-
dant citation of authority, and it is declared as settled : First,
that the word * dividends,” if unqualified, signifies dividends
payable in money; that the word “income” has a broader
meaning, but not broad enough to include anything not sep-
arated in some way from the principal; that accumulated
surplus, so long as it is retained by the corporation, either
as surplus or increased stock, can in no proper sense be called
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income ; second, that a corporation owns the undivided earn-
ings of the business, rather than the stockholders, and the
latter cannot become the separate owners of any part of the
common property until set apart by the management for that
purpose, by declaring a dividend or otherwise.

Among the many cases cited in the opinion is that of G-bbons
v. Mahon, 186 U. S., 549, the original case being reported with
extended note in 54 Am. Rep., 262, a most instructive and
exceedingly pertinent case, in which the conclusion stated is
this :—* Reserved and accumulated earnings, so long as they
are held and invested by the corporation, being part of its
corporate property, it follows that the interest therein, repre-
sented by each share, is capital, and not income, of that share,
as between tenant for life and the remainderman, legal or
equitable, thereof.” And again it was said :—* A dividend
is something with which a corporation parts, but it parted
with nothing in issuing this new stock.” See also, Minot v.
Paine, 99 Mass., 101 ; 96 Am. Dec. 705, with note ; Rand v.
Hubbell, 115 Mass., 461.

The defendant, however, further contends that the issue
of the additional preferred stock to any one but the life ten-
ant would have been invalid and in violation of law. It is
said that the Resolution of 1870 is the sole authority for this
issue ; that by virtue of that enactment stock could only be
issued for the purposes of payment of existing claims, and
the conversion of the common stock into preferred stock ;
that, therefore, this action is an attempt to claim for the
remainderman stock which was not intended to be issued
to him by the company, and which, if issued to him by the
company, would have been absolutely void in his hands. In
answer to this it is unnecessary to consider whether the Aot
of 1870 was in existence at all in 1887, or whether, as con-
tended by the plaintiff, it had been repealed by subsequent
legislationin 1878. Nor is it necessary to determine whether,
if such Act was in existence when it provided for the issue
of bonds or stock in settlement of claims, it was followed
when both bonds and stock were issued in such settlement.
It is unnecessary, we say, to decide these matters, since, if
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the defendant’s contention as to both were conceded, the Act
in no wise authorized any interference with, or change of, the
terms of the eight per cent guaranteed stock. Nor have those
who are entitled to the remainder in this stock in any way as-
sented to its surrender. If, therefore, such issue of new stock
is only valid because authorized by the Act of 1870,and only
to the extent and for the purposes therein prescribed, it fol-
lows that the rights of the holders of the old preferred stock
to their capital cannot be affected by such issue. And it is
only upon the theory that two new shares, yielding four per
cent each, represent one share of the old, yielding eight per
cent, that it can be held that such capital would not be af-
fected thereby.

It is further said by the defendant that he stands in the
position of a bond fide holder for value, and that he cannot
be affected by any equities existing between Mrs. Perry and
the plaintiff. The record, however, states that the defend-
ant had seen a copy of the will of said Nathaniel P. Perry,
and had read the provisions therein contained with respect
to the interest of Mrs. Perry in the Housatonic Railroad
stock. It also appears that the stock was transferred to him
to be applied in part payment of a debt by Mrs. Perry, who
was his grandmother, three days before her death. There
is nothing whatever in the record to justify the assertion
of the defendant that this debt was for the advances made
Mrs. Perry upon the faith of her ownership of this stock.
It is true that the stock had been transferred from Mrs.
Perry’s name, as executrix, to her individual name. But
the record leaves no room to question the defendant’s full
knowledge of the source from which this stock was derived,
and the trust under which it washeld. The defendant there-
fore stands in the same position,in respect to these shares, as
Mrs. Perry stood, and the right of the plaintiff, as adminis-
trator de bonis non, to maintain this suit against him rests
upon the same foundation as that which supported the re-
covery by the plaintiff in Mansfield v. Lynch, 59 Conn., 820.
In each case, the party exercising the original administration
parted with assets of the estate, in a manner which gave the
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party receiving them no right to retain them against such ad-
ministrator. They therefore still remained assets of the es-
tate, which it was the duty of the administrator de bonis non
to administer. The act of Mrs. Perry in causing a transfer
of these shares to her individual name, and the subsequent
act of transfer to the defendant’s firm, for whatever purpose,
and with whatever intent said acts were done, did not divest
the estate of Nathaniel P. Perry of its interest in the stock.
Pomeroy’s Eq. Jur. (2d ed.), §§ 1048, 1052. As againat this
defendant who asserts his ownership of such stock, although
occupying no better position in regard to it than Mrs. Perry
did, the plaintiff has the right to consider it unadministered
property belonging to the estate which he represents ; and
when demand was made by the plaintiff upon the defendant
for it and he refused to surrender it, claiming title, with the
ability which the transfer of the certificates to his firm gave,
to assert such title and to use the stock as his own, such re-
fusal constituted conversion. Hartford Ice Co.v. Greenwoods
Co., 61 Conn., 166. For these reasons there is no error in
the judgment of the court below in awarding damages to
the plaintiff for the twenty shares of stock in question.
But to the extent that such judgment also includes dam-
ages for the conversion of the remaining twenty-two shares
of stock, we think that it is erroneous. It appears from the
record that at the time of her death, Mrs. Perry was largely
indebted to the defendant, and that her estate was insolvent.
Commissioners were appointed upon her estate to whom the
defendant presented his claim. The plaintiff also presented
to such commissioners the same claim set forth in this pres-
. ent action against the defendant for the conversion of the
stock. This claim was allowed, but an appeal was taken
from the doings of the commissioners, which is still pending,
and no payment or dividend has yet been made upon said
claim. At the time of the demand by the plaintiff upon the
defendant, the defendant understood that his custody of the
twenty-two shares of stock was for and in the behalf of the
executor of Mrs. Perry, and he did not claim and has not
claimed any interest therein, except as creditor of her estate.
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This stock stands in the name of Almira L. Perry, executrix.
It does not appear that the certificates have ever been in-
dorsed, so that the defendant could, if he so desired, make
any use of the stock for his own benefit. He has never de-
sired to do 80, and there is no ground to hold that he has ever
converted this stock to his own use, unless, under the cir-
cumstances, the demand for, and the refusal to deliver the
certificates, constituted such conversion.

It is the further claim of the defendant that he was a
party to the proceedings before the commissioners, in which
the claim was made against the estate of Mrs. Perry for the
conversion of these shares, and that as against him the plain-
tiff elected to consider these shares as a part of her estate ;
that this being so, it would be unjust to him to compel him
to pay for their value, or to deliver them, in a proceeding in
which the executor of Mrs. Perry is not a party. It is the
claim of the plaintiff that he has not elected, and that this
is not a case in which he is put to any election; that it is
an action of tort, in which the liability for the conversion
alleged is several as well as joint; that “a judgment against
one of two joint trespassers, without satisfaction, is not a
bar to an action against his co-trespasser, for the same tres-
pass, and does not pass the title of the property to the defend-
ant.” Sheldon v. Kibbe, 8 Conn., 214; Atwater v. Tupper,
45 Conn., 144; and that the allowance of this claim by com-
missioners ought to have no higher effect than a judgment.

It seems to us that this contention does not meet the pre-
cise point of the true issue. The question is not whether
the defendant would be severally liable for conversion ; but
whether he has in fact converted this stock by his refusal to
deliver it to the plaintiff on demand, as we have herein pre-
viously held that he might be considered to have done with
the twenty shares of stock. As bearing upon the question,
the further inquiry as to the reason or ground of such refusal,
isrelevant. Hartford Ice Co. v. Greenwoods Co., supra. The
plaintiff’s claim for conversion presented to the commission-
ers on Mrs. Perry’s estate was allowed. And though an ap-
peal was taken, he is still pursuing it. If finally allowed,
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and a dividend paid upon it, the estate available for the pay-
ment of other claims, among them the large one of the de--
fendant, will be thereby so much lessened. And certainly
the executor on Mrs. Perry's estate would thereby acquire
an interest in this stock for the benefit of the creditors.
Upon these circumstances, the refusal of the defendant to
deliver the certificates of stock to the plaintiff, while at the
same time disclaiming title or interest in the stock himself,
except to the extent of his interest as creditor, upon the con-
tingency of such stock becoming assets of the estate of Mrs.
Perry, was not such an absolute and unqualified refusal to
deliver property to the owner or party entitled to the pos-
session, on demand made, as constituted a conversion of the
property. Hartford Ice Co. v. Greenwoods Co., supra.

There is error in the amount of the judgment rendered, to
the extent of the damage awarded for the value of the twenty-
two shares, and to that extent it is reversed. And it is af-
firmed to the extent of the damages for the conversion of
the twenty shares.

In this opinion the other judges concurred ; except CAR-
PENTER, J., who dissented as to that part of the opinion hold-
ing there was error in the judgment below respecting the
conversion of the twenty-two shares.

Park BroTHERS & Co., LIMITED, vs. THE BLODGEIT &
Crarp Co.

First Judicial District, Hartford, January Term, 1894. ANDREWS, C. J.,
CARPENTER, TORRANCE, FENN and BALDWIN, Js.

The distinction between mistakes of law and fact, while recognized to a cer-
tain extent, is not, practically, so important as it is often represented
to be in the matter of reforming written instruments. It is no longer
true, if it ever was, that a mistake of law is no ground for reformation
in any case. The more important question is whether the particula:
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mistake is such as a court of equity will correct; and this depends upon
whether the case falls within the fundamental principle of equity, that
in legal transactions no one shall be allowed to enrich himself unjustly
at the expense of another, through, or by reason of, an innocent mis-
take of law or fact, entertained without negligence by the loser, or by
both parties.

But in reforming written business contracts courts of equity ought to move
with great caution; the proof of the mistake and that it really gives an
unjust advantage to one party over the other ought to be of the most
convincing character.

The plaintiff, by a written proposal accepted in writing by the defendant,
agreed with the latter to supply the defendant with fiftecn net tons of
tool steel, to be furnished prior to January 1st, 1890, at stated prices,
and “to be specified for * * * as your wants may require.”’ The de-
fendant having failed to order the full number of tons within the time
stipulated, the plaintiff sued for a breach of the contract. The de-
fendant answered, alleging that the parties, prior to the execution of
such written contract, had orally agreed that the plaintiff should sup-
ply the defendant within the stated time with such steel to an amount
not exceeding fifteen tons, * as the defendant’s wants during that time
might require,”” and that by the mistake of the parties the written con-
tract did not embody the actual agreement so made by them; and prayed
that the contract might be reformed. Held, that oral testimony was
admissible to prove the alleged mistake and that the court below had
power to reform the contract if clearly satisfied as to the facts alleged
by the defendant.

[Argued January 4th—decided February 8th, 1894.]

AcTION to recover damages for breach of written contract
to purchase a certain quantity of steei ; brought to the Court
of Common Pleas in Hartford County and tried to the court,
Taintor, J.; facts found and judgment rendered for the de-
fendant, and appeal by the plaintiff for alleged errors of the
court in the admission of testimony. No error.

The case is sufficiently stated in the opinion.

Albert H. Walker, for the appellant (plaintiff).

In the following cases, each of which is identical in every
material point with the case at bar, a reformation of the writ-
ten contract was refused. Wheaton v. Wheaton, 9 Conn., 96
(1831) ; Broadwell v. Broadwell, 1 Gilman, 604 (1844) ; Si-
bert v. McAvoy, 15 I11,, 106 (1858) ; Grordere v. Downing, 18
111., 492 (1857) ; Wood v. Price, 46 111, 439 (1868); Allen
v. Anderson, 44 Ind., 400 (1878) ; Heavenridge v. Mondy, 49
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Ind., 489 (1875); Rector v. Collins, 46 Ark. 174 (1885);
Fowler v. Black, 186 I11., 876 (1891).

- Edward 8. White, for the appellee (defendant).

I. Parol testimony was the only kind of proof possible,
and in its admission that was no error. It is very certain
that courts of equity will grant relief upon clear proof of a
mistake, notwithstanding that the mistake is to be made out
by parol evidence.” 1 Story’s Eq. Juris., § 168 ; Woodbury
Savings Bank v. Charter Oak Life Ins. Co., 81 Conn., 529.

II. Courts of equity relieve against mistakes of law as
well as mistakes of fact. Stedwell v. Anderson, 21 Conn.,
189 ; Woodbury Savings Bank v. Charter Oak Life Ins. Co.,
supra; Evans's Appeal, 51 Conn., 485. « Equity will gen-
erally relieve either party against a mutual mistake of law
affecting the written expression of the agreement.” Brown
on Parol Evidence, p. 79.

TORRANCE, J. This is an action brought to recover
damages for the breach of a written contract, dated Decem-
ber 14th, 1888. The contract is set out in full in the amended
complaint. It isin the form of a written proposal addressed
by the plaintiff to the defendant, and is accepted by the de-
fendant in writing upon the face of the contract. Such
parts of the contract as appear to be material are here given:
—+We propose to supply you with fifteen net tons of tool
steel, of good and suitable quality, to be furnished prior to
January 1st, 1890, at™ prices set forth in the contract for
the qualities of steel named therein. ¢ Deliveries to be
made f. 0. b. Pittsburgh, and New York freight allowed to
Hartford. To be specified for as your wants may require.”
The contract was made at Hartford, by the plaintiff through
its agent A. H. Church, and by the defendant through its
agent J. B. Clapp.

After filing a demurrer and an answer which may now
be laid out of the case, the defendant filed an * answer with
demand for reformation of contract,” in the first paragraph
of which it admitted the execution of said written contract.
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The second, third and fourth paragraphs of the answer are
as follows :—

“The defendant avers that on or about December —,
1888, it was agreed by and between the plaintiff and defend-
ant, the plaintiff acting by its said agent, A. H. Church,
that the plaintiff should supply the defendant prior to Jan-
uary 1st, 1890, with such an amount of tool steel, not ex-
ceeding fifteen tons, as the defendant’s wants during that
time might require, and of the kinds and upon the terms
stated in said contract, and that the defendant would pur-
chase the same of the plaintiff on said terms.

“8. That by the mistake of the plaintiff and defendant,
or the fraud of the plaintiff, said written contract did not
embody the actual agreement made as aforesaid by the
parties. ;

“4. That the defendant accepted the proposal made to it
by the plaintiff, and contained in said written contract, re-
lying upon the representations of the plaintiff’s said agent
then made to it, that by accepting the same the defendant
would only be bound for the purchase of such an amount of
tool steel of the kinds named therein as its wants prior to
January 1st, 1890, might require, and the defendant then
believed that such proposal embodied the terms of the actual
agreement made as aforesaid by and between the plaintiff
and defendant.” The fifth and last paragraph of the answer
is not now material. The answer claimed, by way of equi-
table relief, a reformation of the written contract.

In reply the plaintiff denied the three paragraphs above
quoted ; denied specifically that the written contract did
not embody the actual agreement made by the parties; and
denied the existence of any joint mistake or fraud.

Thereupon the court below, sitting as a court of equity,
heard the parties upon the issues thus formed, found them
in favor of the defendant, and adjudged that the written
contract be reformed to correspond with the contract as set
out in paragraph 2 of the answer. At a subsequent term
of the court final judgment in the suit was rendered in favor
of the defendant.
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The present appeal is based upon what occurred during
the trial with reference to the reformation of the contract.
Upon that hearing the agent of the defendant was a witness,
on behalf of the defendant, and was asked to state  what
conversation occurred between him and A. H. Church in
making the contract of December 14th, 1888, at and before
the execution thereof and relevant thereto.” The plaintiff
“objected to the reception of any parol testimony on the
ground that the same was inadmissible to vary or contradict
the terms of a written instrument, or to show any other or
different contract than that specified in the instrument, or
to show anything relevant to the defendant’s prayer for its
reformation.” The court overruled the objection and ad-
mitted the testimony, and upon such testimony found and
adjudged as hereinbefore stated.

The case thus presents a single question—whether the
evidence objected to was admissible under the circumstances;
and this depends upon the further question, which will be
first considered, whether the mistake was one which, under
the circumstances disclosed by the record, a court of equity
will correct. The finding of the court below is as follows:
—*The actual agreement between the defendant and the
plaintiff was that the plaintiff should supply the defendant,
prior to January 1st, 1890, with such an amount of tool
steel, not exceeding fifteen tons, as the defendant’s wants
during that time might require, and of the kinds and upon
the terms stated in said contract, and that the defendant
would purchase the same of the plaintiff on said terms. But
by the mutual mistake of said Church and said Clapp, act-
ing for the plaintiff and defendant respectively, concerning
the legal construction of the written contract of Decem-
ber 14th, 1888, that contract failed to express the actual
agreement of the parties; and that said Church and said
Clapp both intended to have the said written contract ex-
press the actual agreement made by them, and at the time
of its execution believed that it did.” No fraud is properly
charged, and certainly none is found, and whatever claim
to relief the defendant may have must rest wholly on the
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ground of mistake. The plaintiff claims that the mistake
in guestion is one of law and is of such a nature that it can-
not be corrected in a court of equity.

That a court of equity under certain circumstances may
reform a written instrument founded on a iistake of fact is
not disputed ; but the plaintiff strenuously insists that it
cannot, or will not, reform an instrument founded upon a
mistake like the one here in question which is alleged to be
a mistake of law. The distinction between mistakes of law
and mistakes of fact is certainly recognized in the text books
and decisions, and to a certain extent is a valid distinction ;
but it is not practically so important as it is often represented
to be. Upon this point Mr. Markby, in his * Elements of
Law,” sections 268 and 269, well says :—* There is also a
peculiar class of cases in which courts of equity have en-
deavored to undo what has been done under the influence
of error and to restore parties to their former position. The
oourts deal with such cases in a very free manner, and I
doubt whether it is possible to bring their action under any
fixed rules. But here again, as far as I can judge by what
I find in the text books, and in the cases referred to, the
distinction between errors of law and errors of fact, though
very emphatically annouuced, has had very little practical
effect upon the decisions of the courts. The distinction is
not ignored, and it may have had some influence, but it is
always mixed up with other considerations which not unfre-
quently outweigh it. The distinction between errors of law
and errors of fact is therefore probably of much less impor-
tance than is commonly supposed. There is some satisfac-
tion in this because the grounds upon which the distinction .
is made have never been clearly stated.”

The distinction in question can therefore afford little or no
aid in determining the question under consideration. Under
certain circumstances a court of equity will, and under oth-
ers, it will not reform a writing founded on a mistake of fact ;
under certain circumstances it will, and under others it will
not, reform an instrument founded upon a mistake of law.
It is no longer true, if it ever was, that a mistake of law is

VoL. LxIv.—38 ‘
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no ground for relief in any case, as will be seen by the cases
hereinafter cited. Whether, then, the mistake now in ques-
tion be regarded as one of law or one of fact is not of much
consequence ; the more important question is whether it is
such a mistake as a court of equity will correct; and this
perhaps can only or at least can best be determined by see-
ing whether it falls within any of the well recognized classes
of cases in which such relief is furnished. At the same time
the fundamental equitable principle which was specially ap-
plied in the case of Northrop v. Graves, 19 Conn., 548, may
also, perhaps, afford some aid in coming to a right conclusion.
Stated briefly and generally, and without any attempt at
strict accuracy, that principle is, that in legal transactions
no one shall be allowed to enrich himself unjustly at the ex-
pense of another, through or by reason of aninnocent mis-
take of law or fact entertained without negligence by the
loser, or by both. If we apply this principle to the present
case, we see that by means of a mutual mistake in reducing
the oral agreement to writing the plaintiff, without either
party intending it, gained a decided advantage over the de-
fendant to which it is in no way justly entitled or at least ought
not to be entitled in a court of equity.

The written agreement certainly fails to express the real
agreement of the parties in a material point; it fails to do so by
reason of a mutual mistake, made, as we must assume, inno-
cently and without any such negligence on the part of the
defendant as would debar him from the aid of a court of
equity ; the rights of no third parties have intervened ; the
instrument if corrected will place both parties just where
-they intended to place themselves in their relations to each
other; and if not corrected it gives the plaintiff an inequitable
advantage over the defendant. It is said that if by mistake
words are inserted in a written contract which the parties
did not intend to insert, or omitted which they did not in-
tend to omit, this is a mistake of fact which a court of equity
will correct in a proper case. Sibert v. McAvoy, 15 Ill., 106.
If then the oral agreement in the case at bar had been for
the sale and purchase of five tons of steel, and in reducing
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the contract to writing, the parties had by an unnoticed mis-
take inserted *fifteen tons” instead of “five toms,” this
would have been mistake of fact entitling the defendant to
the aid of a court of equity. In the case at bar the parties
actually agreed upon what may, for brevity, be called a con-
ditional purchase and sale, and upon that only. Inreducing
the contract to writing they, by an innocent mistake, omitted
words which would have expressed the true agreement and
used words which express an agreement differing materially
from the only one they made. There is perhaps a distinction
between the supposed case and the actual case, but it is quite
shadowy. They differ not at all in their unjust consequences.
In both, by an innocent mistake mutually entertained, the ven-
dor obtains an unconscionable advantage over the vendee, a
result which was not intended by either. There existsnogood
substantial reason as it seems to us why relief should be given
in the one case and refused in the other, other things being
equal. It is hardly necessary to say that in cases like the
one at bar, courts of equity ought to move with great cau-
tion. Before an instrument is reformed under such circum-
stances, the proof of the mistake and that it really gives an
unjust advantage to one party over the other, ought to be
of the most convincing character. ¢ Of course the presump-
tion in favor of the written over the spoken agreement is
almost resistless; and the court has wearied itself in declar-
ing that such prayers (for relief of this kind) must be sup-
ported by overwhelming evidence, or be denied.” Palmer v.
Hartford Ins. Co., 54 Conn., 501.

We are not concerned here, however, with the amount or
sufficiency of the proofs upon which the court below acted ;
nor with the sufficiency of the pleadings; we must upon this
record assume that the pleadings are sufficient and that the
proofs came fully up to the highest standard requirements
in such cases. Upon principle then we think a court of
equity may correct a mistake of law in a case like the one
at bar, and we also think the very great weight of modern
authority is in favor of that conclusion. The case clearly
falls within that class of cases where there is an antecedent
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agreement, and in reducing it to writing, the instrument
executed, by reason of the common mistake of the parties as
to the legal effect of the words used, fails as to one or more
material points, to express their actual agreement. It is
perhaps not essential in all cases that there should be an an-
tecedent agreement, as appears to be held in Benson v. Mar-
koe, 837 Minn., 30 ; but we have no occasion to consider that
question in the case at bar. The authorities in favor of the
conclusion that a court of equity in such cases will correct
a mistake even if it be one of law are very numerous, and
the citation of a few of the more important must suffice.

In Hunt v. Rousmaniere’s Administrators, 1 Pet., 1, decided
in 1828, it is said: “ Where an instrument is drawn and exe-
cuted which professes, or is intended to carry into execution
an agreement, whether in writing or by parol, previously en-
tered into, but which by mistake of the draftsman, either as
to fact or law, does not fulfill, or which violates the manifest
intention of the parties to the agreement, equity will correet
the mistake, 8o as to produce a conformity of the instrument
to the agreement.” It was said in the argument before us
that this was a mere obiter dictum, but that is hardly correct.
It is true the case was held not to fall within the principle,
but the principle was said to be “incontrovertible ” (p. 18),
and was applied to the extent at least of determining that
the case then before the court did not come within it. In
Snell v. Ins. Co., 98 U. S. 85, the court applied the principle
8o clearly stated in the case last cited, and reformed a policy
of insurance though the mistake was clearly one as to the
legal effect of the language of the policy.

In numerous other decisions of that court the same prin-
ciple has been cautiously but repeatedly applied, but it is not
necessary to cite them. On the general question, whether
a court of equity will relieve against a mistake as to the legal
effect of the language of a writing, the case of Griswold v.
Hazard, 141 U. 8., 260, is a strong case, though perhaps
hardly an authority upon the precise question in this case.
Canedy v. Marcy, 18 Gray, 878, was a case where the oral
contract was for the sale of two-thirds of certain premises,
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but the deed by mistake of the scrivener conveyed the entire
premises. The words used were ones intended to be used
in one sense, the error being that all concerned supposed
those words would carry out the oral agreement. This was
clearly a mistake *concerning the legal construction of the
written contract,” but the court by Chief Justice SHAW
said :—* We are of the opinion that courts of equity in such
cases are not limited to affording relief only in cases of mis-
take of fact, and that a mistake in the legal effect of a de-
scription in a deed, or in the use of technical language may
be relieved against upon proper proof.” In Goode v. Riley,
153 Mass., 585, decided in 1891, the court says :—* The only
question argued is raised by the defendant’s exception to
the refusal of a rulmg, that, if both parties intended that the
description should be written as it was written, the plaintiff
was not entitled to a reformation. It would be a sufficient
answer that the contrary is settled in this Commonwealth,”
—citing a number of cases.

In Kernnard v. George, 44 N. H., 440, the parties, by mis-
take as to its legal effect, supposed a mortgage deed to be
valid when it was not. The court relieved against the mis-
take and said :—* It seems to us to be a clear case of mutual
mistake, where the instrument given and received was not in
fact what all the parties to it supposed it was and intended
it should be; and in such a case equity will interfere and
reform the deed and make it what the parties at the time of
its execution intended to make it; and in this respect it
makes no differencé whether the defect in the instrument be
in a statutory or common law requisite, or whether the par-
ties failed to make the instrument in the form they intended,
or misapprehended its legal effect.”

In Eastman v. Provident Mut. Relief Association, 65 N
H., 176, decided in 1889, the mistake was as to the legal ef-
fect of an insurance certificate, but the court granted relief
by way of reformation. The court says: * Both parties in-
tended to make the benefit payable to Gigar’s administrator.
That it was not made payable to him was due to their mutual
misapprehension of the legal effect.of the language used in
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the certificate. * * ®* Equity requires an amendment of the
writing that will make the contract what the parties sup-
posed it was, and intended it should be, although their mis-
take is one of law, and not of fact.”

In Truesdell v. Lehman et al., 47 New Jer. Eq., 218, the
marginal note is as follows :—* Where it clearly appears that
a deed drawn professedly to carry out the agreement of the
parties previously entered into, is executed under the mis-
apprehension that it really embodies the agreement, whereas,
by mistake of the draughtsman either as to fact or law, it fails
to fulfill that purpose, equity will correct the mistake by re-
forming the instrument in accordance with the contract.”

In a general way the same rule is recognized and applied
with more or less strictness in the following cases : Clayton
v. Freet, 10 Ohio St., 544 ; Bush v. Hicks, 60 N. Y., 298 ;
Andrews v. Andrews, 81 Me., 88T7; May v. Adams, 58 Vt.,
T4; Griffith v. Townley, 69 Mo., 18 ; Benson v. Markoe, 87
Minn., 80; Gump’s Appeal, 65 Pa. St., 476; Cooper v. Phibbs,
2 H. L. Cases, 170. See also Pomeroy’s Eq. Jur., vol. 2,
§ 845, and Bispham’s Principles of Equity, §§ 184 to 191.

And whatever the law may be elsewhere this is certainly
the law of our own State. Chamberlain v. Thompson, 10
Conn., 243 ; Stedwell v. Anderson, 21 id., 144; Woodbury
Savings Bank v. Ins. Co., 81 id., 518 ; Palmer v. Ins. Co.,54
id., 488, and Haussman v. Burnham, 69 id., 117. Indeed,
since the time of Northrop v. Graves, supra, it is difficult to
see how ourlaw could have been otherwise. We conclude then
that by our own law, and by the decided weight of authority
elsewhere, the defendant was entitled to the relief sought.
If this is so, then clearly he was entitled to the parol evi-
dence which the plaintiff objected to; for in no other way
ordinarily can the mistake be shown. *In such cases parol
evidence is admissible to show that the party is entitled to
the relief sought.” Wheaton v. Wheaton, 9 Conn., p. 96.
“ It is settled, at least in equity, that this particular kind of
evidence, that is to say, of mutual mistake as to the mean-
ing of words used, is admissible for the negative purpose we
have mentioned. And this principle is entirely consistent
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with the rule that you cannot set up prior or contempora-
neous oral dealings to modify or override what you knew was
the effect of your writing.” Goode v. Riley, 168 Mass., 585 ;
Reynolds’ Evidence, § 69 ; 1 Greenleaf’s Evidence (15thed.), '
§ 269a ; Stephens’ Digest (Evidence), § 90.

The view we have taken of this case renders it unneces-
sary to notice at any length the cases cited by counsel for
the plaintiff in his able argument before us. Upon his brief
he cites five from Illinois, two from Indiana and one from
Arkansas. After an examination of them, we can only say
that most of them seem to support the claims of the plain-
tiff. If so, we think they are opposed to the very decided
weight of authority, and do not state the law as it is held in
this State.

Before closing, however, we ought to notice the case of
Wheaton v. Wheaton, supra, upon which the plaintiff’s coun-
sel seems to place great reliance. The case is a somewhat
peculiar one. Even in that case, however, the court seems
to recognize the principle governing the class of cases within
which we decide the case at bar falls, for it says :—* It is not
alleged that the writings were not so drawn as to effectuate
the intention of the parties, through the mistake of the scriv-
ener. On the contrary it is alleged that the scrivener was
not even informed what the agreement between the parties
was.” From the statement of the case in the record and in
the opinion, it clearly appears that the mistake was not mu-
tual ; indeed it does not even appear that at the time when
the note was executed the other party even knew that there
was any mistake at all on the part of anybody. Upon the
facts stated the plaintiff in this case did not bring it within
the class of cases we have been considering. The case was
correctly decided, not on the ground that the mistake was one
of law, but on the ground that the mistake of law was one
which under the circumstances alleged a court of equity
would not correct. The court, however, in the opinion,
seems to base its decision upon the distinction between mis-
takes of law and mistakes of fact; holding in general and
unqualified terms, as was once quite customary, that the lat
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ter could be corrected and the former could not. The court
probably did not mean to lay the law down in this broad and
unqualified way, but if it did, it is sufficient to say that it is
not a correct statement of our law, at least since the decision
of Northrop v. Giraves, supra. On the whole, this case of
Wheaton v. Wheaton can hardly be regarded as supporting
the plaintiff’s contention.
There is no error apparent upon the record.

In this opinion the other judges concurred.

FANNIE L. WORDIN ET AL. APPEAL FROM PROBATE.

Third Judicial District, New Haven, January Term, 1894. ANDREWS, C.J.,
TORRANCE, FENN, BALDWIN and HAMERSLEY, J8.

. A testator devised his homestead to his executors in trust for the use of
his daughters jointly, during their lives and the life of the survivor,
and directed the executors to pay, during said term, the taxes and as-
sessments thereon and to keep the homestead in repair, out of any
funds of his estate. The residue and remainder of his property he
gave to said executors and their successors in trust for said daughters
and two sons, during their respective lives, directing that the same be
divided into four equal shares, one share to be held for each of said
children. The executors declined toact and an administrator with the
will annexed was duly appointed. Upon the settlement of the estate
distributors were appointed by the probate court to divide said residue
according to law and subject to the terms of the will. The division
made was in itself equal and just, but no fund or estate was reserved
for the payment of future taxes, assessments and repairs upon the
homestead, nor was said distribution in terms made subject to the
burden in favor of the homestead and by the testator imposed upon
the residue so distributed. The daughters appealed from the order
and decree of the probate court accepting the distribution. Held :—

1. That it was evidently the intention of the testator that his executors
should pay the taxes and assessments upon the homestead and keep
the same in repair during the aforesaid term, out of any funds belong-
ing to his estate.

2. That the only way in which the executors could comply with such re-
quirements would be by reserving in their hands sufficient funds of the
estate for these purposes.
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8. That such provision of the will was not void for uncertainty in the quan-
tity of the estate to which the trust should attach; eapecially in the
absence of any finding that the amount required to be reserved for
these purposes could not, approximately and with reasonable certainty,
be determined by the probate court upon a hearing.

. That although neither the probate court, nor distributors whose duties
are purely ministerial, could affix conditions or burdens to the division,
yet they were legally bound to recognize those which the testator had
imposed. If they fail to do this and the distributees or any of them
are prejudiced by such omission, they are ‘‘aggrieved’’ within the
meaning of the statute (General Statutes, § 640), and have the right to
appeal from the decree accepting such distribution; and this right is
not affected by the fact that in some other way a court of equity might
enforce the charge.

That it was unnecessary that the appellants should have appealed from
the order appointing distributors, since they were not in any respect
injured thereby.

That division of the residue of the estate be made, subject to the right
and duty of the administrator with the will annexed, to retain in his
hands such items and amount of the property, reserved equally from
each share, as the probate court should find necessary to produce an
income sufficient to meet said charges. And that if the probate court
should at any time hereafter find that the amount so reserved was un-
necessarily large, it might then direct the payment of the excess, either
principal or income, to the persons entitled thereto under the distribu-
tion; and at the close of the term might correct any inequalities which
had arisen in the shares of the beneficiaries in such reserved fund dur-
ing said term.

7. A bequest so indefinite in amount or subject-matter as to be incapa-

ble of determination and execution by a court, is undoubtedly void.
But such indefiniteness must clearly appear; it cannot be presumed.

[Submitted on briefs, January 16th,—decided February 8th, 1894.]

[ 3

Lyl

1

APPEAL from an order and decree of the Probate Court
for the District of Bridgeport, accepting the report of distribu-
tors on the estate of Nathaniel S. Wordin deceased ; brought
to the Superior Court in Fairfield County, and tried to the
court, John M. Hall, J.; facts found and case reserved for
the advice of this court.*

The case is sufficiently stated in the opinion.

Samuel Fessenden and Homer 8. Cummings, for the appel-
lants.

® This case was argued at the October Term, 1893, in Bridgeport, but
was continued in order that a new party might be summoned in and that
the record might be amplified.
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I. It was the clear purpose of the testator, that the taxes
assessments and repairs, described in section six, should fall
as a burden upon the estate (either before or after distribu-
tion), and that no distribution and no construction should
be permitted to defeat that purpose or conflict with it. The
result of the distribution as made would be the utter destruc-
tion of one of the leading provisions of the will. This is
contrary to the spirit of the law, for, «“If possible, some ef-
fect shall be given to each distinct provision, rather than that
it should be annihilated.” Chrystie v. Phyfe, 19 N. Y., 848.

I1. Such a distribution cannot be properly made, for a legal

_distribution must be consistent with the reservation of the
power or means for paying or providing for the payment of
the taxes, assessments and repairs, as required in section six
of the will.

IIT. It is urged by the appellees, that such a reservation
is impossible practically, owing to the inherent difficulties of
the case. It is said that the correct sum or amount to be
reserved “cannot be judicially determined.” The finding
discloses no such condition. There is certainly nothing in
the language of the will itself, in connection with the facts
found, which shows that it is impossible for the court to de-
termine with perféct accuracy the sum to be reserved.
Whether such sum may be judicially fixed by the court in
this case, is a question of fact and not one of law. We sub-
mit that there is no fixed rule of law preventing the definite
determination of taxes, assessments or repairs, and that, as
a matter of fact, the accurate or approximate determination
of such questions is a matter of everyday business life by
individuals, banking institutions, and insurance companies,
and that by the application of well-established rules, such
seeming uncertainties are rendered definite, fixed and certain.
Jarman on Wills, Rule XIII; Thorpe v. Owen, 2 Hare, 610 ;
Broad v. Bevan, 1 Russ., 511.

IV. The duties of the executor did not cease upon the
death of the widow ; nor until they are in fact discharged as
the will directs. Distribution itself does not necessarily ex-
haust the executor’s or administrator’s powers. Davis v.



FEBRUARY, 1893. 43
Wordin et al. Appeal from Probate.

Weed, 44 Conn., 5T7. Clearly, then, when the estate is im-
properly settled or distributed, or where one of the commands
of the testator remains unexecuted, the power of the admin-
istrator survives if that power is necessary to the performance
of the testator’s wish. Booth v. Starr, 5 Day, 286 ; Seymour
v. Seymour, 22 Conn., 272, 278 ; Re Howard, 9 Wall., 184.

V. It is also claimed by the appellees that it is impossible
to charge the shares of the distributees—their burdens being
indicated by the will and not by distributors, whose duty is
to divide the residue into four equal parts, in favor of the
trustees of said beneficiaries. Distributors cannot affix con-
ditions, for burdens ¢ attach, if at all, after such distribution
is made.” This is little more than a subtle « begging of the
question.” What is said is true enough, perhaps, but it does
not meet the case. It assumes as settled the very point in
controversy. We do not ask that the distributors shall im-
pose burdens, but we insist that they should recognize bur-
dens already imposed.

VI. Finally, it is claimed by the appellees that the provi-
sion in section six, relating to the payment of taxes, assess-
ments and repairs, is void for uncertainty, because a proper
reserve cannot be judicially determined, and because no
means are provided in the will for apportioning the charges
and expenditures between the trustees of the beneficiaries.

The extreme reluctance of the courts to destroy the effi-
cacy of a will or any of its provisions, on the ground of un-
certainty, has passed into a familiar principle. Wigram on
Wills, p. 869; 1 Jarman on Wills, 472; Schouler on Wills,
§ 694 ; Mason v. Robinson, 2 Sim. & S., 295. Tt must be
an extreme case before we can relieve ourselves of the duty
of giving a construction to the instrument by declaring it
void for uncertainty.” Den v. McMurtrie, 8 Green. (N. J.),
276; Doe d. Winter v. Perratt,6 Mann. & Gr., 359; Wooton
v. Redd, 11 Gratt., 196; Redfield on Wills (1884), p. 670;
Townshend v. Downer, 28 Vt., 226; Bull v. Bull, 8 Conn.,
61; Treat’s Appeal, 80 Conn., 116.

Stiles Judson, Jr., for the appellees.
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I. The distribution was a ministerial duty over which the
probate court could exercise no discretion in respect to the
reservation of a fund for the payment of the claims that are
urged by the appellants. Strong v. Strong, 8 Conn., 411.
The distribution is admittedly fair and equitable in itself;
but the appellants claim that it should have been made sub-
ject to the provisions in the sixth clause of the will. But
the interests of the appellants under that clause are not in
the slightest degree affected by the judgment of distributors
on the subject of values. If this is so then they are not in-
terested persons and cannot be aggrieved within the meaning
of General Statutes, § 640, concerning probate appeals. Nash
v. Taylor, 83 Ind., 343. Butif interested, then under § 558
of the General Statutes, the order of the probate court is
binding on them.

II. The claim of the appellants that a certain sum must
be set aside sufficient in amount to yield an income compe-
tent to pay future taxes and assessments, cannot be sustained,
owing to the uncertainty in the quantity of the estate to
which the trust is to attach. Jarman on Wills, pp. 888, 389.
How shall this amount be determined, and by whom? It
is incapable of being ascertained from the nature of the case,
and for that reason must be declared void. In some of the
early English cases, the difficulties here presented were dis-
cussed, and the utter futility of attempting judicially to de-
termine the amount required to pay uncertain future charges
was fully recognized, even when worthy and charitable pur-
poses were defeated in consequence. Chapman v. Brown,
6 Ves., 404; Limbrey v. Gun, 6 Mad., 151 ; Fowler v. Fowler,
83 Beav., 618; In re Bickett, 9 Ch. Div., 580; Milford v.
Reynolds, 16 Sim., 105; Atty. Gen. v. Hinzman, 2 J. & W,
269; Redfield on Wills, Vol. 1, pp. 676, 683, 684; Adams v.
Spaulding, 12 Conn., 259; Perry on Trusts, Vol. 1, § 308.

ITI. It is next contended by the appellants, that if such
fund is not to be set aside and reserved to the administrator
for the execution of the alleged trust, that at least, the resid-
uary shares, in the division made under the will, should be,
in terms, expressly charged with the payment of the contin-
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gent obligations embraced in paragraph six. Such direction
constitutes a valid charge upon the residuary shares. It is
not essential to the creation of a charge that the burden
should be attached in express terms to the estate devised.
Mathewson v. Saunders, 11 Conn., 144. And even were such
charge not intended to be an incumbrance upon the estate
devised, it would create an obligation on the part of the trus-
tees of these beneficiaries to pay such sums as were reason-
ably required for the purposes indicated in the will. Olmstead
v. Brush, 29 Conn., 535. If such charge exists, it is solely
the creation of the will, and not of the court or the distrib-
utors. The trustees may enforce from their residuary shares
the payment of such as accrue in the future, with respect to
the taxes, assessments and repairs; and all persons dealing
with the property constituting the residue of the estate are
bound to take notice of such charge. Perry on Trusts,
Vol. 2, p. 529; Seott v. Patchen, 54 Vt., 258 ; Mathewson v.
Saunders, 11 Conn., 144 ; Gardner v. Gardner, 8 Mason, 178;
Perry on Trusts, Vol. 2, §§660, 805; Lewin on Trusts,
Vol. 2, p. 611; Story’s Eq. Juris., Vol. 2, § 1251.

If the administrator in his capacity as such, is to discharge
these obligations, and not in the exercise of a trust power,
then these appellants are to be treated merely as creditors of
the estate who have contingent claims against it, and they
would have no interest as such, in the distribution made.
They must look to the administrator for satisfaction of their
claims when they mature, and the administrator, in turn,
may secure ample protection under the statute governing
such case. General Statutes, §688. It would therefore
seem, in the case at bar, that the residuary legatees or devi-
sees are legally entitled to the whole beneficial interest in
this residue, and the distribution thereof was in strict accord
with the intent of the testator. To the estate that is made
the subject of the distribution, the law attaches such burdens
as are to be deduced from a proper construction of the will,
and with this the distributors are not concerned.

FexN, J. This is a reservation by the Superior Court of
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questions arising upon an appeal to that court, from the
order and decree of the court of probate for the district of
Bridgeport, made on the 30th day of December, 1892, accept-
ing a division of the testate estate of Nathaniel S. Wordin,
by persons appointed by said court to make such division,
pursuant to General Statutes, § 558.

It appears by the record that said Wordin died June 10th,
1889, leaving a last will which was duly admitted to probate,
by which will, after giving sundry legacies, he disposed of
his property as follows :—

« Paragraph Fifth. T will, order and direct, that all the
rest of my estate and property remain in the care and keep-
ing of my executors during the lifetime of my said wife,
Fanny Augusta, and that my executors shall collect the
rents, dividends and interest which may accrue thereon as
it becomes due, and pay the legal taxes, insurance and
necessary repairs on the buildings, and other legitimate ex-
penses, and pay over the balance to my said wife semi-
annually, or from time to time, as may be needful, to be
used or invested as her own absolutely.

« Paragraph Sixth. At the decease of my wife, Fanny
Avugusta, aforesaid, I give, devise and bequeath to my exec-
utors in trust, so much of the homestead, No. 834 State
street, as lies south of a line parallel with State street, and
distant therefrom one hundred and fifty feet, for the free
and unmolested use of my daughters, Helen C. and Fanny
L., aforesaid, jointly, during their natural lives, or the life-
time of the survivor of them. My said executors to pay
legal taxes and assessments thereon, and keep the same in
repair, out of any funds belonging to my estate, during said
term. At the decease of both daughters, aforesaid, the
property shall become and be a part of the residue of my
estate, and treated as such.

« Paragraph Seventh. At the decease of my wife, Fanny
Augusta, aforesaid, subject to the foregoing, I will and direct,
that the residue and remainder of my estate be divided into
four equal shares, and I give, devise and bequeath to my
executors and their successors in trust, one of said shares
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for each of my children, to wit: Helen C., Nathaniel Eugene,
Fanny L. and Thomas C., aforesaid, in the manner and for
the purposes hereinafter provided and stipulated : First. One
shall be held and managed for my son, Nathaniel Eugene
Wordin, M. D., aforesaid, and the net income, rents and
profits paid over to him semi-annually during his natural
life. If, at his death, he shall leave a son or sons, his own
issue, then I will that said share become and be vested in
said son or sons, share and share alike, absolutely, and to
his or their heirs. Second. Two shares shall be held and
managed for Helen C. and Fanny L., aforesaid, and the net
income paid over, one half to each respectively, semi-annually.
Upon the death of either, the survivor shall take the net
income of both shares, during her natural life. Third. The
remaining one share shall be held and managed for my son,
Thomas Cook Wordin, aforesaid, and the net income paid
over to him semi-annually, during his natural life. If, at
his death he shall leave a son or sons, his own issue, then I
will that said share become and be vested in said son or
sons, share and share alike, absolutely, to his or their heirs.”

The executors named in the will declined to act, and
thereupon an administrator with the will annexed was duly
appointed and qualified. The widow died August 25th,
1892. In October following, the administrator filed his ac-
count with the court of probate, showing property real and
personal, amounting in the aggregate to $288,538.99, on
hand, after all the charges and claims against said estate
had been satisfied, except such burden as may be imposed
upon said estate by virtue of the provisions of paragraph
sixth of the will, relative to the payment of taxes, assess-
ments, and repairs, which might accrue in the future, con-
cerning the property therein described. Thereupon, on
October 20th, 1892, the court of probate passed an order as
follows :—* That said real and personal estate be divided
into four equal shares and distributed among the residuary
devisees and legatees under said will, to wit, to the trustee
of said shares respectively for said Helen C. Wordin, Na-
thaniel Eugene Wordin, Fannie L. Wordin and Thomas C.
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Wordin, for the purposes specified in said will, said division
of said residue and remainder of said estate to be made ao-
cording to and subject to the terms of said will, and accord-
ing to law, and this court appoints Joseph W. Johnson,
Philo H. Prindle and Chas. E. Wilmot, disinterested persons,
who being duly sworn, shall make said division among and
distribution to said trustees for said beneficiaries as required
by said will, and according to and subject to the terms and
conditions of said will and according to law, and make re-
turn to this court.”

The persons appointed made return of their doings, divid-
ing the estate into four equal parts, one for each of the four
children, all being set to William B. Hincks, the adminis-
trator with the will annexed, in trust for said children re- -
spectively. No provision was made for the payment of the
taxes, assessments and repairs provided for in paragraph
sixth of the will. Nor was the matter in any wise referred
to in said division. The court accepted such division and
ordered it to be recorded and lodged on file. Pending the
appeal, the record discloses that said William B. Hincks
represented to the court of probate that a question had arisen
whether le, as the administrator with the will annexed of
the estate of Nathaniel S. Wordin, deceased, was, as such
administrator, the successor of the executors appointed in
said will, in trust, and entitled to act as trustee under the
provisions of paragraph seventh of the will; that he desired
to remove all doubt, and therefore declined to act as trustee.
The declination was accepted by the court, and said court
appointed Joseph W. Johnson trustee for Nathaniel E. Wor-
din; David Pendleton trustee for Helen C. Wordin and
Fannie L. Wordin; and Herbert M. Knapp trustee for
Thomas C. Wordin ; all of whom have duly become parties
to this reservation.

The appeal was taken by said Fannie L. Wordin and Helen
C. Wordin, who claimed to be aggrieved because there was
not set aside in the division, a sufficient sum to provide for
the payment of the legal taxes, assessments and repairs re-
ferred to in paragraph sixth of the will; because in no way
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was there reserved or set aside any fund or estate for such
payment, and because said division is not in terms expressed
to be charged with, or subject to, the burden of such pay-
ment.

In considering the interesting question thus presented to
us by the reservation, let us first look carefully into the pro-
visions of the will which we have quoted, in order to discover
therefrom, as clearly as possible, the intention of the testa-
tor. It was his manifest design, as expressed in paragraph
fifth, that during the lifetime of his wife, the entire property
in bulk should remain undivided and unapportioned in the
hands of the executors, who, out of the income, were to pay
all legitimate expenses, including taxes and repairs, and the
balance to his wife to be used and invested as her own, ab-
solutely. It was also his intent as expressed in paragraph
sixth, that after the decease of his wife his daughters should
have the use of the homestead, or a certain defined portion
thereof, for their lives and the life of the survivor, and that
during this term his said executors should, out of any funds
belonging to his estate, pay the legal taxes and assessments
thereon, and keep the premises in repair. Coming now to
paragraph seventh, three things are to be noticed. First,
while at the decease of his wife the residue and the remain-
der of the testator’s estate was to be divided into four equal
shares, one to be held in trust for each of his four children re-
spectively, yet the direction for division was made expressly
“subject to the foregoing,”’ viz., the provisions of the sixth
paragraph. Second, although the executors were named as
trustees, “ successors in trust’’ were also provided for, which
had not been done in the preceding paragraphs. Third, the
trust as to the share of each of the sons might terminate, and
such shares vest absolutely in issue, during the continuance
of the life estate provided for in paragraph sixth. It would
seem to follow therefore that the only way in which the ex-
ecutors could comply with the requirements of the express
terms of paragraph sixth, to pay legal taxes, assessments,
and repairs (which, it may be noticed, they were themselves
instructed to make,) “out of any funds belonging to my es-

Vor. Lx1v.—4
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tate, during said term,” would be by reserving in their hands
sufficient funds to provide therefor. We also think that
when, immediately following the creation in paragraph sixth
of a life estate in the homestead, in the daughters, together
with the provision for the payment of taxes, assessments gnd
repairs thereon, the testator began paragraph seventh by
saying : * At the decease of my wife Fanny Augusta, afore-
said, subject to the foregoing, I will and direct that the
residue and remainder of my estate be divided,” ete.—his
intention was that such division should be subject to the life
estate of the homestead ; and further, subject to such reser-
vation of the other property or funds of his estate, as would
enable the executors to carry out the positive requirements
of his will, imposed upon them, in reference thereto.

Such being, in our opinion, the intention of the testator,
the next inquiry is whether such a provision is valid, or
whether as the appellees claim, it should be void for uncer-
tainty. In support of the claim that it is void, the appellees
say that the setting aside by the court of probate, or the res-
ervation by the administrator of a certain sum of money, as
a fund, to yield an income equal to future taxes, assessments
and repairs, would create, in that respect, an active trust,
with legal title of an integral part of the estate vested in &
trustee for its proper execution, as distinguished from a mere
power in trust; and that such trust cannot be maintained
when tested by the rules of equity applicable to the subject,
because certainty in the quantity of the estate to which the
trust is to attach, is essential to its validity. In support of
this proposition they cite as authority, Jarman on Wills,
pp- 888, 889; Chapman v. Brown, 6 Vesey, 404 ; Limbrey v.
Gurr, 6 Madd., 151; Fowler v. Fowler, 6 Beavan, 618; In
re Bickett, 9 Ch. Div., 580 ; Mitford v. Reynolds, 16 Sim., 105;
Atty. Gen. v. Hinzman, 2 J. & W., 269 ; Redfield on Wills,
Vol. 1, pp. 676, 683, 684 ; all of which on examination ap-
pear to be in point to the extent only that they are authority
for the proposition that a bequest so indefinite as to amount,
or subject-matter, a8 to be incapable of determination and
execulion by the court, is void. This principle is 8o unques-
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tionable as hardly to justify the citation of authority at all in
its support. If it did, such authority might be found in our
own state, in Coit v. Comstock, 51 Conn., 852, 886, as ex-
plained in Bristol v. Bristol, 58 Conn., 242, 257-260.

The very authorities cited by the appellees all show that
if the object of the testator is 30 defined *as to furnish fair
and reasonable data, the court will determine the amount
which ought to have been expended on it;” and that a be-
quest of a residue or surplus of a specific fund remaining
after providing for an object illegal or unattainable, the ex-
act amount to be laid out on which is not specified, is not
void for uncertainty, if the court can determine what would
have been the probable amount to be expended. In short
the authorities do not require more than approximate or rea-
sonable certainty, and none, in applying the rule, go to the
extent which we should be obliged to go were we to declare
the testator’s purpose void for the want of such certainty.
On the other hand it may fairly be held on principle, that a
less degree of certainty as to the amount required to be re-
served or set aside, should serve to support the provision
before us, than would be requisite in the cases cited by the
appellees. In those cases the question arose concerning the
validity of bequests of residue remaining after indefinite pro-
visions for objects illegal or unattainable ; the amount re-
quired for which, once ascertained with whatever degree of
probability, could never be made more certain, or any in-
equality finally obviated, since the purpose of the testator
would never be actually executed. In this case it is other
wise. If an amount be set aside which proves too large for
the purposes to be provided for, very little, if any, harm can
come to the beneficiaries from the retention of such excess
in the hands of the administrator, since the whole beneficial
interest in both principal and income of the entire sum, sub-
ject to the charge, belongs at all times to them respectively ;
and so far as the children of the testator are themselves con-
cerned, the only difference is that this amount remainsin the
hands of the administrator in trust, instead of passing into
the hands of the trustees to hold in trust.
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It is true that it would be impossible for a court to deter-
mine the exact amount which in the uncertain future will be
required for the purpose contemplated by the testator. The
valuation of the homestead from time to time for the pur-
poses of taxation, the rate of such taxation, and of mu-
nicipal assessments, and the cost of repairs, are doubtless
incapable of precise determination in advance. So also, the
amount which may be derived as income from any sum or
property set aside must be measurably uncertain. But there
are no facts before us to show, nor are we able to take judi-
cial notice, that all these things may not be fairly and rea-
sonably approximated. Indeed we believe they may be, and
with no more difficulty than is experienced in matters occur-
ring in the almost daily practice of the courts of probate in
this state, where partial distribution is had, and the sums re-
tained in the hands of executors, or administrators, for ulti-
mate disposition after the discharge of the trusts or duties
imposed. It was early declared by this court in Brewster v.
Mc Call’s Devisees, 15 Conn., 274, 292, that: « A devise is
never to be construed absolutely void for uncertainty, but
from necessity. If it be possible to reduce it to a certainty,
the devise is to be sustained.” This principle is one which
has received frequent application since, and we do not hesi-
tate to apply it now and to hold that no such necessity has
been shown, or is to be presumed to exist.

Finally, the appellees say that persons having been duly
appointed under § 558 of the General Statutes to make the
division required by the seventh paragraph of the will of the
testator, and such appointment being by an order from which
no appeal has been taken, the division was a ministerial duty
directed by the testator, and over which the court could ex-
ercise no jurisdiction in respect to the reservation of a fund
for the payment of the claims urged by the appellants. They
say that the appellants’ interests, under paragraph sixth of
the will, are not affected by the act of division ; that there-
fore, within the meaning of General Statutes, § 640, they are
not interested persons, and cannot be aggrieved ; and that if
they can be said to have an interest in the division ordered
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by the testator, by virtue of their rights under paragraph
sixth, then the order of the court of probate, under the
terms of the Statutes, § 558, is binding on them and that
the appeal should be dismissed.

In reference to this contention we will say that there are
two orders of the court of probate. The order for division, -
which is unappealed from, and is binding ; the order accept-
ing the division which has been appealed from and is before
us. The former order directed the division of the estate on
hand to be made * according to and subject to the terms and
conditions of said will.” The latter order accepted a divis-
ion in which no consideration was given to such ¢ terms and
conditions.” It is true that the powers of both the court of
probate and of the persons appointed by it to make division,
are strictly statutory, and of the latter purely ministerial.
They cannot affix conditions or attach burdens to the divis-
ion. But they ought to recognize those which the testator
has attached. Failure to do 8o is equivalent to an attempt
to nullify such provisions. We need not inquire whether
such an attempt could be successful. It may well be true,
as the appellees say, that a court of equity could enforce the
charge ; or the appellants might, in the capacity of creditors
of the estate, require the administrator to discharge the ob-
ligation without reference to the division made; that he
would be liable on his bond. Sanford v. Gilman, 44 Conn.,
461, 464. But because in some less convenient and more
litigious way, involving family quarrels and dissensions, the
same end could ultimately be accomplished, no reason is af-
forded why the appellants should be deprived of the very
security and means which it was the intention of the testa-
tor they should have, through an omission of the persons
appointed to make division under his will to recognize such
means, coupled with the approval of the court of probate of
such omission. It cannot be correctly said that because as
cestus que trusts of two of the trust shares in the residue of
the estate, the appellants do not claim to be aggrieved by the
division, it being conceded that the division of such residue
was fairly and equitably made, they cannot be aggrieved at
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all. They are bound by the division, when accepted by the
“court, as a whole ; and if, taken as a whole, they are in any
way prejudiced by it, in respect either to right or remedy,
under any provisions of the will, they are thereby aggrieved.

It would have been a simpler and more customary way had
the court of probate made an order for only partial division,
reserving a sufficient sum to meet the requirements of para-
graph sixth of the will. Clement v. Brainard, 46 Conn., 174,
181, 182. But the same result can now be accomplished by
a division, as directed, * subject to the terms and conditions
of the will ;” that is to say, subject to such a reservation of
estate distributed, in the hands of the administrator, as may
be found and ascertained by the court of probate will be suf-
ficient to yield an income ample to defray the outlay charged
upon the estate for taxes, assessments and repairs. Bristol
v. Bristol, supra, p. 260. This will be similar to the distri-
bution of property subject to dower, or other life estate, be-
fore the termination of such particular estate, which may,
nevertheless, if personal property, remain in the hands of the
executor until the determination of such particular estate.
Sanford v. Gilman, supra; General Statutes, § 682; Wed-
ster v. Merriam, 9 Conn., 225. «If the substantial require-
ments of the will are complied with, the manner of doing it
is not very material.” _Platt v. Platt, 42 Conn., 346.

For the reasons stated, we think there is error in the or-
der and decree of the court of probate appealed from. And
the Superior Court is advised that such order should be re-
versed, and that division should be made of the estate of the
testator, subject to the right and duty of the administrator
with the will annexed to retain in his hands such items and
amount of the property divided, reserved equally from each
share, as in the opinion of the court of probate, upon due
hearing had and finding made, may be sufficient to enable
such administrator, from the net income thereof, to defray
the charges for taxes, assessments and repairs specified in
paragraph sixth of the will, during the term therein created.
Said court is also further advised, that should the amount re-
served be found too large, it will be in the power of the court



FEBRUARY, 18%4. 65

Talcott, Trustee, v. Meigs.

of probate, at any time, by proper proceedings and order to
direct further payment of principal or income to the persons
entitled to the same under the division ; and also, at the close
of the term, by proper order, to correct any inequalities which
may have arisen in the shares of the beneficiaries in the re-
served fund during the term. Platt v. Platt, supra.

In this opinion the other judges concurred.

ALVAN TaArcorr, TRUSTEE, vs. GEORGE E. MEIGS.

Third Judicial District, New Haven, January Term, 1804. ANDREWS, O. J.,
TOBBANCE, FENN, BALDWIN and HAMERSLEY, J8.

Section 8016 of the General Statutes provides that the retention of posses-
sion by the mortgagor of any machinery, engines, or ‘‘ implements’’
situated and used in any manufacturing or mechanical establishment,
shall not impair the title of the mortgagee of such personal property.
Held, that a portable safe situated in the office of a manufacturing
establishment and used for the sole purpose of keeping the books, pa-
pers and cash of the mortgagor, appertaining to the business, was an
¢ implement ”’ within the meaning of the statute and therefore the
subject of mortgage; and that the trial court erred in refusing to so
charge the jury.

It is not essential that implements mortgaged by a manufacturer should be
peculiarly adapted to his particular business, or necessary for its pros-
ecutlon. It is enough if they are in fact situated and used in his es-
tablishment for the benefit of the business there carried on, and are
suitable and proper for such use.

In the present case the mortgage deed to the plaintiff described the prop-
erty mortgaged as subject to a prior mortgage to & third party; and the
defendant, a vendee of the mortgagor, claimed that if he was liable to
any one, he was liable to the first mortgagee and not to the plaintiff.
Held, that in this State there is no difference, in this respect, between
mortgages of real and of personal property; that a second mortgage of
chattels, executed and recorded in conformity with the statute,.conveys
to the second mortgagee a legal interest in the property, with a right of
immediate possession against any one not claiming under the first mort-
gage; and therefore the defendant could not avail himself of the out-
standing first mortgage to defeat the plaintiff’s recovery.

[Argued January 24th—decided February 8th, 1894.]

Aoriox to recover damages for the conversion of a safe;
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brought to the Court of Common Pleas in New Haven Coun-
ty and tried to the jury before Deming, J. Verdict and judg-
ment for the defendant and appeal by the plaintiff for alleged
errors in the rulings and charge of the court. Error and
new trial granted.

The case is sufficiently stated in the opinion.

Henry G. Newton and Livingston W. Cleaveland for the ap-
pellant (plaintiff).

Edmund Zacher and A. N. Wheeler for the appellee (de-
fendant).

BALDWIN, J. General Statutes, § 8016, secures the title
of a mortgagee, notwithstanding the retention of possession
by the mortgagor, under a mortgage, duly recorded, of “ any
manufacturing or mechanical establishment, together with
the machinery, engines, or implements situated and used
therein.” The plaintiff holds a second mortgage on a silk
mill, together with machinery, engines and sundry other ar-
ticles of personal property particularly described in the mort-
gage as situated and used therein. Among these articles is
an iron safe of moderate size and value. This the mortgagor,
while remaining in possession, sold to the defendant, who
took it for a valuable consideration and without actual notice
of the mortgage.

The main question in controversy between the parties is
whether the safe can be considered asan *implement ” within
the meaning of § 8016.

The first statute respecting mortgages of manufacturing
establishments was passed in 1832, and was restricted in its
operation to the factory and its machinery. In 1887 (Stat.,
Ed. 1838, p. T4) its provisions were “ extended and applied
to the machinery, engines and implements in and used by ”
the establishment. At this date, the word *implement ” also
occurred in our statutes, in the provision exempting from
execution “implements of the debtor’s trade,” (Ed. 1838,
p- 68, § 74,) and in that forbidding taverners from keeping in
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or about their houses “any cards, dice, tables or billiards, or
any other implement used in gaming.” (Ed. 1888, p. 166,

101.) The first use of this term in the legislation of the

tate was in an “ Act concerning Executions.” As given
in the Revision of 1702, (p. 82,) the goods of a judgment
debtor exempt from levy were “necessary apparel, bedding,
tools and arms, or implements of the household which are
for the necessary upholding of his life.” Substantially the
same words of description were retained until 1821, in the
revision of which year (p. 56, § 74) they are replaced by
these: *“necessary apparel, bedding and household furniture
necessary for supporting life ; arms, military equipments, im-
plements of the debtor’s trade,” etc. It would seem from
this change of phraseology that household * furniture ” was
deemed in 1821 to mean the same thing, in the language of
the day, which household *implements” did at the begin-
ning of the preceding century. The word “tools,” for which
in this revision was substituted the phrase *implements of
the debtor’s trade,” was held by this court not applicable
to “such implements only as are used by the hand of one
man,” but to cover, as respected printers, the printing press,
cases and types. Patten v. Smith, 4 Conn., 4560, 464. In
1858, a statute was enacted, which declares that the provi-
sions as to “ mortgages of the machinery, engines, or imple-
ments, situated and used in any manufacturing or mechanical
establishment,” ® ® * ¢«ghall be and the same are hereby
made applicable to the presses, types, cases, stereotype plates,
and copper plates of and pertaining to any printing or pub-
lishing establishment.” Public Acts of 1858, p. 41, chap. LV.
Apparently the legislature were in doubt whether the former
statute as to chattel mortgages embraced printing or publish-
ing establishments, and desired to bring them clearly within
its operation, as regards the kinds of property which had been
the subject of discussion in Patten v. Smith; thus declaring
in effect that a printing or publishing establishment was to
be regarded as a manufacturing or mechanical establishment,
and that the presses, types, cases and plates were machinery
or implements of the business.
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In the Revisions of 1875 and 1888, the Act of 1858 is in-
-corporated into the main statute, and, in so doing, the refer-
ence to presses, types, etc., follows the words “ machinery,
engines, implements ;” but, in view of the history of the law,
we do not think it is to be inferred that they would not
otherwise have been included under the preceding terms of
general description.

The import of the term *“implements,” so far as trade or
manufacturing is concerned, does not seem to have changed
since the first settlement in Connecticut. In Cowell's Inter-
preter, which was published in 1687, it is defined as signify-
ing “things tending to the necessary use of any trade, or
furniture of household,” and Bouvier’s Law Dictionary gives
it as meaning ‘“such things as are used or employed for a
trade or furniture of a house.”

The finding upon which this appeal is based shows, that
upon the trial in the Court of Common Pleas it was admitted,
or proved and not denied, that at the date of the mortgage
the safe in question was a portable one, situated in the office
of the factory, and used for the sole purpose of keeping the
books, papers and cash of the mortgagor, appertaining to the
business ; and that its situation and use continued the same,
until a year or two after its sale to the defendant. The plain-
tiff asked the court to instruct the jury that under the ad-
mitted facts, their verdict should be in his favor. The court
declined to do so, and charged that while a safe might, under
certain conditions, be an implement of a manufacturing es-
tablishment, it could be such only if it was necessary in the
business carried on therein.

There is nothing in the statute as to chattel mortgages
which requires that implements mortgaged by a manufacturer
shall be peculiarly adapted to his particular business, or that
they shall be necessary for its prosecution. It is enough if
they are in fact situated and used in his establishment, for
the benefit of the business there carried on, and are suitable
and proper for such use. It having been admitted on the trial
that the safe, for a conversion of which the suit was brought,
was moderate size, and when mortgaged, and until long after
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the sale to the defendant, was situated in the gilk mill, and
used solely for keeping the books, papers and money of the
establishment, it was a necessary conclusion of law that it
was such an implement of the business as to be protected by
the mortgage. So far as this point is concerned, the jury
should therefore have been directed to return a verdict for
the plaintiff. Whitney v. Brooklyn, 5 Conn., 405, 416; Peo-
ples Savings Bank v. Norwalk, 56 Conn., 547, 556.

The defendant, however, contends that, as the finding of
the court below shows that the plaintiff’s title rests on a deed
which described the property mortgaged as subject to a prior
mortgage, duly recorded, for $10,000, to a third party, and as
the plaintiff has never been in possession, he is in no position
to recover for a conversion. In support of this contention it
is argued that the whole legal title was conveyed by the first
mortgage; that if the defendant is liable to any one, he cer-
tainly is to the first mortgagee; and that it cannot be that
each mortgagee has a separate action against him for the same
tort. This is understood to be the doctrine of the Massachu-
setts courts: Ring v. Neale, 114 Mass., 111, 112; but it is
there rested on the position that, in the case of chattel mort-
gages, the whole legal title and right of possession passes out
of the mortgagor by the first mortgage, so that he can there-
after give only an equitable estate to a junior mortgagee,
even as against a stranger. Such is not the law of Connecti-
cut. We have recognized no difference in this respect be-
tween mortgages of real and those of personal property. As
to the former, it is well settled that a junior mortgagee has a
legal title on which he can maintain ejectment against the
mortgagor, notwithstanding his deed was expressly made sub-
ject to a prior mortgage, which is outstanding and unsatisfied.
Savage v. Dooley, 28 Conn., 411. The same view has been
taken of the rights of the holder of a second mortgage of
chattels, executed and recorded in conformity with our stat-
utes. He is regarded as having a legal interest in the prop-
erty, with a right of immediate possession against any one not
claiming under the first mortgage. White v. Webbd, 16 Conn.,
802, 305; Becker v. Bailies, 44 Conn., 167, 174.
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It is true that the defendant would also have been liable
to an action by the first mortgagee (if the first ortgage is
still unsatisfied) for the conversion of the safe; but it does
not follow that he would have been liable to pay two judg-
ments for its value. Had the first mortgagee sued and re-
covered judgment, its satisfaction would have discharged the
lien of the second mortgage, by appropriating the security
for the benefit of a paramount title, and the second mort-
gagee could thereafter have recovered only damages for the
detention of the property after demand or suit by him, and
before demand or suit by the first mortgagee. If, on the
other hand, judgment is recovered in this action by the plain-
tiff, no demand having been made or suit brought by the
first mortgagee, he is entitled to recover the full value of the
property, applying it for the benefit of the parties to the
mortgages according to their respective rights and equities.
White v. Webb, 15 Conn., 802. In view of the equitable
interest of the first mortgagee in the fund thus recovered, it
would seem that he would be precluded (in the absence of
bad faith or under-valuation) from claiming any judgment
against the defendant for a conversion of the same property ;
but this question is not now before us.

The plaintiff contends that he was entitled to judgment
on the record, veredicto mon obstante, but as the admissions
as to the character and use of the safe, upon which he relies,
appear only from the finding prepared for the purposes of
the appeal, it is manifest that this claim is untenable.

There is error in the judgment of the Court of Common
Pleas, and a new trial is ordered.

In this opinion the other judges concurred.
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TrOMAS H. BISSELL vs. JOSEPHINE L. DICKERSON.

First Judicial District, Hartford, January Term, 1894. ANDREWS, C. J.,
CARPENTER, TORRANCE, FENN and BALDWIN, Js.

Under the provisions of the Act of 1762, as to granting new trials by the
Superior and County Courts, (which with no substantial change except
an extension of the right to District and City Courts, are still in force
and constitute § 1125 of the General Statutes,) the words in the statute,
“for other reasonable causes,’”’ authorized the courts therein named to
grant new trials for verdicts against evidence.

This power was withdrawn by a provision enacted in 1821, which consti-
tuted § 1127 of the General Statutes.

Chapter LI of the Public Acts of 1893, respecting new trials for verdicts
against evidence, in effect repealed § 1127, substituting provisions radi-
cally different, and gives either party in any cause tried to a jury the
right to have the case reviewed after judgment by the Supreme Court
of Errors, notwithstanding the verdict in the opinion of the trial court
is in accord with the evidence. The effect of this legislation is to re-
move the restriction imposed in 1821 upon the power formerly possessed
by trial courts, under § 1125 of the General Statutes, to grant new trials
after verdict and before judgment, in cases where, in the opinion of
such court, the verdict is against the evidence; and to restore the law
upon that subject as it existed prior to 1821.

A repeal of a statute by implication is not favored, and will never be pre-
sumed where both the new and the old statute may well stand together.

The question whether a verdict should be set aside as against the evidence
in the cause, cannot be brought before the Supreme Court of Errors
on a reservation for advice. In cases where this court has power to
grant a new trial on that ground, it acts directly, by its own mandate,
and not by advice to the court below as to what action should be taken
there. :

The indorsee of a negotiable accommodation note who received the same
in good faith before maturity for value and without notice of any in-
firmity is entitled, in an action thereon against the maker, to recover
the face of the note with interest, notwithstanding such note was ob-
tained from the maker by the fraud of the payee and indorser, and the
plaintiff paid less than its face value.

[Argued January 4th—decided February 19th, 1894.]

AcTION by the indorsee against the maker of a negotiable
note to recover $100, the amount thereof; brought to the
City Court of Hartford and tried to the jury before Me-
Manus, J. ; verdict for plaintiff for $25.00, only, and appeal by
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the plaintiff for an alleged error in the charge of the court.
Error, and new trial granted.

The defendant, in her defense, claimed and offered evi-
dence to prove that the note in question was an accommoda-
tion note executed by her for the benefit of the payee, and
was obtained by the latter by misrepresentation and fraud,
of which the plaintiff had knowledge before he purchased the
note. The plaintiff claimed and offered evidence to prove
that he bought the note in good faith, before maturity with-
out notice of any infirmity and paid not less than $80.00 for it.

The plaintiff requested the court to charge the jury that
if they should find that the plaintiff was a bond fide purchaser
of the note without notice of any fraud or infirmity in its
" inception at the time he took it, he was entitled to recover
the face value of the note, with interest from its maturity,
whether the note, as between the maker and the payee, was
fraudulent or not. The court did not charge as requested,
but instructed the jury that if they should find a verdict for
the plaintiff it should be for such amount as he paid for the
note.

The trial court accepted the verdict and upon oral motion
of plaintiff’s counsel for a new trial for a verdict against evi-
dence, caused the evidence to be made part of the record and
certified that in the opinion of the court the jury were not
justified by the evidence in rendering a verdict for the plain-
tiff for less than eighty dollars. A rule to show cause why
a new trial should not be granted for a verdict against evi-
dence was allowed and the questions arising thereon were
reserved for the advice of this court.

Cooke Lounsbury, for the appellant (plaintiff).

I. The court erred in instructing the jury as to the amount
the plaintiff was entitled to recover in case the verdict should
be in his favor. This court has made no distinction in this
respect between an accommodation note or note without
consideration, and one obtained by fraud; but has treated
both as valid for their face value, in the hands of a dond fide
indorsee. And there seems to be no distinction in principle
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Lawrence v. Stonington Bank, 6 Conn., 521; Brush v. Serib-
ner, 11 id., 888; Belden v. Lamb, 17 id., 453 ; Roe v. Jerome,
18 id., 155; Middletown Bank v. Jerome, 18 id., 443; Van
Windisch v. Klaus, 46 id., 483.

Though, in other states, the authorities on this question
of the amount to be recovered by a dond fide holder are some-
what conflicting, we think the weight of authority is decid-
edly in favor of a full recovery. And even in those states
which hold the contrary the authorities are by no means
uniform. Judd v. Seaver, 8 Paige, 548 ; Putnam v. Sullivan,
4 Mass., 45-64; Peacock v. Rhodes, 2 Douglass, 633; Vin-
ton v. Peck, 14 Mich., 296 ; Bailey v. Smith, 14 Ohio State,
896 ; Mathews v. Rutherford, T La. An., 225; Lay v. Wiss-
man, 36 Iowa, 805 ; Daniels v. Wilson, 21 Minn., 580 ; Moors
v. Baird, 80 Penn. State, 188; Gauwl v. Willis, 26 id., 259;
Dunn v. Ghost, 5 Colo., 189; U. 8. v. Dunn, 6 Peters, 59;
Cromwell v. County of Sac, 96 U. S. (6 Otto), 60; R. R.
Companies v. Schutte, 103 U. S. (18 Otto), 118-145; Dan-
iels on Negotiable Instruments, §§ 756-769a and notes; 8
Parsons on Contracts, 146-148.

II. The testimony of the plaintiff that he paid $90.00 or
thereabouts, certainly more than $80.00 for the note, was
ancontradicted. This fact therefore must be taken as proved.

The verdict was, therefore, clearly against the evidence,
and contrary to the instructions of the court, and a new trial
should be granted on that ground.

Sidney E. Clarke, for the appellee (defendant).

The authorities are at variance concerning the rule relat-
ing to the amount of recovery upon a note issued without
consideration. While some few of the courts maintain the
doctrine that a bond fide holder for value may recover the
full amount, the better authority seems to be that when a -
note is obtained by fraud or without consideration the amount
of recovery is measured by the actual amount paid, with in-
terest. The English decisions are uniform in maintaining
this rule, and the courts of Massachusetts, following the
common law, have always maintained the rule as contended
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by the appellee, and as the court below instructed the jury,
Babson v. Webber, 9 Pick., 165; Partsh v. Stone, 14 Pick.,
208; Chicopee Bank v. Chapin, 8 Met., 44 ; Stoddard v. Kim-
ball, 4 Cushing, 604 ; Stoddard v. Kimball, 6 id., 469 ; Hud-
bard v. Chapin, 2 Allen, 328; Newton v. Baker, 126 Mass.,
80. The courts of New York have established the same
doctrine. Harger v. Wilson, 63 Barbour, 237; Todd v. Shel-
bourne, 16 New York (8 Hun), 512; Williams v. Smith, 2
Hill, 801; Moore v. Ryder, 65 New York, 439; Brown v.
Mpott, T Johnson, 861; Clarke v. Sisson, 22 New York, 812.
This rule also prevails in a number of other states.

BAaLpwin, J. This case comes before us on a reservation
for our advice, as to the granting of a new trial on the ground
that the verdict was against the evidence ; and also on an ap-
peal by the plaintiff, assigning error in the charge to the jury.

The advice to be given depends on the construction and
efféct of chapter LI of the Public Acts of 1893, and involves
a consideration of the question whether, since its enactment,
trial courts have power, as at common law, to set aside ver-
dicts which, in their opinion, are manifestly against the weight
of evidence.

Such a power was given as early as 1644 to the « particu-
lar court” of the Colony, then the ordinary tribunal for the
trial of civil causes. In the first Revision of our Colonial
Statutes, the *“ Code of 1650,” it is vested in the particular
court in the following terms: “ And it is further ordered,
that the Courte of Magistrates shall haue libbertye (if they
doe not find in their judgments, the Jury to haue attended the
euidence giuen in, and true issue of the case, in theire verdict,)
to cause them to returne to a second consideration thereof ;
and if they still persist in theire former opinion, to the dissat-
" isfaction of the Courte, it shall be in the power of the Courte
to impannell another jurye, and committ the consideration of
the case to them.” 1 Colonial Records of Connecticut, 536.

In 1666, the year after the grant of the charter, the Colony
was divided into counties, each of which was supplied with
a County Court, invested with substantially the same powers,
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in ordinary civil causes, as those formerly enjoyed by the  par-
ticular Court.” A “Court of Assistants” was also created,
with jurisdiction, among other things, of appeals from the
County Courts.

In 1694 the right of trial courts to set aside verdicts, as
contrary to the weight of evidence, was taken away. In lieu
of this, two remedies were provided, by appeal and by what,
was called a “review.” Any party against whom a verdict was
rendered could, notwithstanding judgment was entered upon
it, review it by a new “process” in the same court, where
the cause was thereupon tried de novo, before another jury.
This system, as set out in the Revision of 1702 (p. 3), gave
an appeal from any judgment of the County Court to the
Court of Assistants, or at the election of the party, a review.
If either party was dissatisfied with the judgment on such a
review, he could appeal to the next Court of Assistants, where
the matter was to be finally disposed of. If on an appeal to
the Court of Assistants taken from a judgment of the County
Court rendered upon a first trial, either party was dissatisfied
with the result, he could review it by a new process in the
appeliate court. In 1709, by ¢ An Act for Restraining the
liberty of Three Tryals, in some Actions and Cases,” these
provisions were so modified that whenever there were two
trials in the same court with the same result, the second judg-
ment should end the case forever; but “in all Actions and
Causes wherein the Plaintiff upon the First Trial by the
Bench and Jury, shall recover judgment, and the defendant
upon the Second Trial, by the Bench and Jury shall recover
Judgment, there shall be Liberty of another or Third Trial,
by Appeal or Review, as formerly.” Session Laws of 1709,
p. 1560.

The power of the court, if dissatisfied with a verdict, to
send the jury back for a further consideration, was stated in
the Revision of 1702 (p. 8), in the form which is still retained
in General Statutes, § 1104.

In 1762 a statute was passed which worked important
changes in our methods of judicial procedure. The General
Assembly made over its jurisdiction as to granting new trials,

Vor. Lx1v.—5
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in ordinary cases, to the Superior and County Courts respec-
tively, and the process of review was abolished. Statutes,
Ed.1769, p. 807. The provisions of this Act, as to new trials,
with no substantial change of terms except an extension of
the right of granting them to District and City Courts, are
still in force, and are thus given in the General Statutes :—
“Section 1125. The Superior, Court, Court of Common Pleas,
District Court, and any City Court, may grant new trials of
causes that may come before them respectively, for misplead-
ing; the discovery of new evidence; want of actual notice
of the suit to any defendant, or of a reasonable opportunity
to appear and defend, when a just defense in whole or part
existed ; or other reasonable cause, according to the usual
rules in such cases.”

This statute, when originally passed, had the effect of
greatly restricting the remedy of a new trial. Previously it
could be demanded as an absolute right by any party, plain-
tiff or defendant, who was dissatisfied with the verdict.
Henceforth a new trial could be had only when the court
was dissatisfied with the verdict, and for a cause recognized
as sufficient at common law.

The construction of the Act, as respects the particular sub-
ject of verdicts against evidence, was first brought under dis-
cussion in this court in 1816. The losing party in a case in
the Superior Court had filed a motion for a new trial on the
ground that the verdict was against the evidence, and that
court, thereupon, without stating what the evidence was, had
simply reserved for the opinion of this court the question
whether it (the trial court) had the legal power to grant the
motion. At that time, under the general rules of practice
adopted in 1807, (8 Day, 28,) the Superior Court could either
dispose finally of motions for a new trial, or, at its discre-
tion, reserve them for the opinion of this court. The opinion
in the case was delivered by Chief Justice SWIFT, and af-
firmed the right of the Superior Court to grant the motion.
It states the law on the point under examination in these
terms :—* To all courts acting on the principles of the com-
mon law the power is incidental to grant new trials for vari
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ous causes, among which one is, that the verdict was against
evidence. This has ever been done in England, as well as
in sundry states in the Union. Courts in this state, then, act-
ing according to the common law, have this power, unless
prohibited by positive law. The statute respecting this sub-
ject authorizes courts to grant new trials, ¢for mispleading,
discovery of new evidence, or other reasonable cause, accord-
ing to the common and usual rules and methods in such
cases.” This is so far from being a prohibition, it may be
considered as conferring a power to grant new trials where
the verdict is against evidence; for this comes clearly with-
in the expression, ¢for reasonable cause, according to the
common rules.” It would seem clear, both by the common
and statute law, our courts possess this power.

It has been supposed from the power of the court to re-
turn the jury to a second and third consideration, the neces-
sary implication is, that they shall have no further control of
the verdict; and that in those countries where new trials are
‘granted on the ground that the verdict is against evidence,
the courts have no such power. But there is no inconsistency
or impropriety in the exercise of both these powers; and it
may often happen that a new trial is rendered unnecessary
by returning the jury to a further consideration where the
verdict is wrong.” Bartholomew v. Clark, 1 Conn., 472, 480.

In the revision of 1821 a special provision was introduced
as to the remedy for verdicts against evidence rendered in
the Superior Court, which was designed, as stated by the re-
vigers (Revision of 1821, p. 64, note), to confirm and modify
the practice sanctioned in Bartholomew v. Clark. This stat-
ute, while leaving the powers of the County Court unaffected,
authorized the Superior Court, if of opinion that a verdict
was against evidence, to report a statement of the evidence
to this court, which could thereupon, if of the same opinion,
grant a new trial. There was an absolute right of appeal in
most cases from judgments of the County Court to the Supe-
rior Court, so that if a verdict were set aside without due
cause by the former, and a contrary verdict afterwards ren-
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dered in the cause, the losing party could secure a new trial
in the latter tribunal.

No change was made in this law until after the County
Courts had been replaced by Courts of Common Pleas, when,
in the Revision of 1875, (p. 448,) it was made applicable
alike to the Superior Court, Court of Common Pleas, District
Court and City Courts, and the power to grant the new trial
was given in each case, to such court as would bave jurisdic-
tion of a writ of error from a judgment rendered on the ver-
dict. In this form it appeared as § 1127 of the Revision of
1888, which read as follows:-—* Sec. 1127. When either of
said courts shall be of opinion that the verdict of the jury is
against the evidence in the cause, it may, at its discretion,
report a statement of such evidence to the next court having
jurisdiction of writs of error from its judgments, and if such
court shall be of opinion that the verdict is against such evi-
dence, it may, atits discretion, grant a new trial.”

The construction placed by the profession on this statute
has always been that though permissive in its terms, it was
mandatory in effect, and so far modified §1125 as to with-
draw from the trial court any power to set aside a verdict as
against evidence. If the court of original jurisdiction was
satisfied with the verdict, it accepted it, and ordered it re-
corded and judgment entered in ordinary course. 2 Swift’s
System, 260. If dissatisfied, it could order it recorded, ren-
der or stay judgment at its discretion, and report the evidence
to the appellate court ; which could thereupon, if of the same
opinion, grant a new trial. No motion for a new trial was
addressed to the trial court, for that court had no power to
grant one. Ordinarily such a motion was filed in the trial
court, but made to the appellate court. There was no reser-
vation of such matter for the advice of this court. It-came
here for direct action, and the new trial, if obtained, was not
advised but ordered. Zalesk: v. Clark, 45 Conn., 405, note.

The Act of 1893, upon which the decision of the question
before us depends, is entitled “ An Act concerning New Trials
of Civil Actions,” and reads as follows: ¢ Section 1127 of the
General Statutes is hereby amended to read as follows: Upon
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the trial of any cause in either of said courts before a jury,
either party may, within six days after judgment therein, file a
written motion for a new trial upon the ground that the verdict
is against the evidence in the cause, and the court shall there-
upon report such evidence to the Supreme Court of Errors
and make it & part of the record ; and, if such court shall be .
of opinion that the verdict was against such evidence, it shall
grant a new trial.”” Public Acts of 1893, p. 228, Chap. LI.

The effect of this legislation is virtually to repeal § 1127,
and substitute a new section in its place containing provisions
radically different. A new trial could be obtained under
the old law only if the trial court was dissatisfied with the
verdict. The new law gives the right to seek it, at the hands
of this court, although the verdict was a proper one, in the
opinion of the trial court. The old law allowed but did not
require the trial court, if it were of opinion that the verdict
should be set aside, to report the evidence. The new law
requires it to do so, even if it be of a contrary opinion, should
such a report be demanded by the losing party. The old law
allowed the court, of its own motion, or on an oral motion, to
send up the cause to this court, for its decision before enter-
ing judgment. Tomlinson v. Town of Derby, 41 Conn., 268,
269. The new law allows it only upon a written motion,
filed by the party after judgment has been rendered against
him on the verdict. The old law gave power to this court,
even were it of opinion that the verdict was against evidence,
to refuse a new trial, at its discretion. The new law, in such’
a case, requires us to grant the motion.

The City Court, in the present case, without any written
motion by the plaintiff, granted a rule to show cause why a
new trial should not be granted for a verdict against evidence,
and reserved the questions arising thereon for the advice of
this court. It has also reported a statement of the evidence,
and certified that in its opinion the verdict is against the
evidence.

This mode of proceeding was not warranted by General
Statutes, § 1127, for that section (as it stood in the Revision
of 1888) was, a8 we have seen, repealed before the trial in
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the City Court. It is not warranted by the terms of § 1127
as reconstituted by the Act of 1898, for it is not predicated
on a written motion by the losing party. It does not con-
form to the provisions of either statute, since it is merely a
reservation for the advice of this court, as to what action the
City Court should take ; not a transmission of a record upon
which this court is itself to render judgment.

The City Court has, however, the same power as the Supe-
rior Court as to reserving questions of law for the advice of
this court, (VII Special Laws, p. 867, § 2); and the same
question of law arises upon the record now before us, which
arose upon that in Bartholomew v. Clark, 1 Conn., 472. In
this case, as in that, the trial court was of opinion that the
verdict ought to be set aside, but did not feel assured as to its
own power to take such action. The same statutes, in sub-
stance, which then existed respecting verdicts against evi-
dence, and which were there held to authorize the trial court,
on its own responsibility, to set aside such a verdict, are still
in force. (General Statutes, § 1104; Statutes, Revision of
1808, p. 86, § 11; General Statutes, § 1125; Statutes, Revision
of 1808, p. 87, § 18.) Unless, then, the Act of 1893 has the
same effect in this regard as the statute which it replaced, so
as again to withdraw this power, the decision in Bartholomew
v. Clark, which was reached after hearing very full and able
arguments on each side from leading counsel, must govern
the advice we are to give.

" Statutes are to be expounded in view of the mischief to
remedy which they were enacted. French v. Gray, 2 Conn.,
119. The principal mischief which the Act of 1898 had in
view evidently was that a verdict might be returned which
was palpably against the evidence, and yet the trial court
take a different view of it and decline to report the evidence
for the consideration of this court. There is nothing in the
statute which professes to withdraw from the trial court any
power to set aside verdicts which it might otherwise possess.
Section 1125 of the General Statutes would have given all
City Courts power to set aside verdicts against evidence, had -
it not been restricted, and, by a plain implication, repealed
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pro tanto, a8 respects this class of cases, by § 1127. The lat-
ter section is now itself repealed, and the original powers
given by § 1125 are no longer restricted, unless it be by the
force of the new statute by which § 1127 has been replaced.
1 Swift’s Dig., 18.

This statute contains no words of repeal, and if it has such
an effect, it must be derived by implication. Repeals by im-
plication are not favored, and will never be presumed, where
both the new and the old statute may well stand together.
Windham County Savings Bank v. Hines, 55 Conn., 438, 485;
Kallahan v. Osborne, 87 Conn., 488. If both §1125 and
§ 1127 in its new form can have full effect, it is our duty to
give them such a construction as will secure that result.
Goodman v. Jewett, 24 Conn., 588, 589 ; Middletown v. New
York, New Haven ¢ Hartford R. R. Co., 62 Conn., 492, 498.

Under the Act of 1898, resort can be had to this court
only after judgment has been entered on the verdict in the
court below ; for it is given only upon the written motion of
the party, filed ¢ within six days after judgment therein.”
Such a judgment primé facie indicates that the court approves
the verdict. While under our practice, accepting a verdict
and ordering that it be recorded do not necessarily imply that
. it was acceptable to the court, such an inference may natu-
rally be drawn in the absence of any statement in the record
to the contrary, from the rendition of a judgment upon it.
A judgment upon a verdict is, as fully as any other, the re-
sult of judicial action, and it may be entered or not, at the
discretion of the court, pending a motion for a new trial.
Collins v. Prentice, 15 Conn., 428, 426; Tomlinson v. Town
of Derby, 41 Conn., 268.

The Act of 1898, therefore, may well be understood as re-
ferring only to cases where the trial court is satisfied with
the verdict, and as dealing only with motions for a new trial
which are made or addressed to the Supreme Court of Ei-
rors. This construction leaves to be regulated by § 1125 or
by the common law of which it is declaratory, the granting
of a new trial where the trial court deems the verdict against
evidence, and instead of rendering judgment upon it, sets it
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aside. It is also the only mode of construction that is in
harmony with the general rule of judicial procedure, that
questions of a discretionary nature are always to be acted
upon, in the first instance at least, by the trial court. If, in
the exercise of its discretion, a verdict is set aside as against
evidence, under the provisions of § 1125, the injustice which
would otherwise have been done by the action of the jury is
fully and promptly remedied. If, on the other hand, both
judge and jury concur in erroneous conclusions from the evi-
dence in the cause, the new statute gives a new remedy in
this court, but still one which follows and rests upon the ex-
ercise of a judicial discretion on the part of the court below.

Many years since, it was said by this court, with reference
to setting aside verdicts against evidence, when the trial
court was satisfied with the action of the jury: ¢ The prac-
tice of allowing, as a matter of course, cases to go up for
review on this ground would be attended with much vexa-
tion in increasing the amount of litigation, besides the prac-
tical difficulty which is always felt in reviewing a question
of fact upon a mere statement of the evidence on paper,
without an opportunity to judge of the credit due to wit-
nesses from their appearance upon the stand.” Reboul v.
Chalker, 27 Conn., 114, 129. The legislature has now de-.
termined, by the Act of 1898, that it is better to encounter
these inconveniences than to let what this court might con-
sider an unjust verdict stand, although the trial court should
think that it ought not to be disturbed. But we cannot think
that it was intended to require a party in whose favor the
trial court is ready to set aside a verdict, to bring the case
here for a further opinion to the same effect, from a court
which, as remarked in Reboul v. Chalker, supra, is necessari-
ly less fitted to weigh the testimony, because unacquainted
with the bearing and demeanor of the witnesses at the trial,
and the manner in which they respend to the questions asked.
That the General Assembly by which the statute in question
was passed was fully sensible of the force of these consider-
ations is apparent from another enactment of the same ses-
sion, Public Acts of 1898, p. 819, chapter CLXXIV., § 9, in
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which it is provided that, while this court may, upon a state-
ment of the evidence, upon which any finding of fact by a
trial court is based, reverse such finding, it can be done only
when such finding is adjudged to be ¢ clearly against the
weight of evidence.” It is hardly to be presumed that a leg-
islature, justly reposing such confidence in the conclusions
of the court that saw and heard the witnesses, would in an- .
other statute, but a few weeks later in date have taken so
different a view as to deny any force to the opinion of the
trial court that a verdict was against evidence, particularly
when such denial would tend directly to a large increase in
the judicial expense of the State, since a long record must
be made up and printed, at its cost, in each case within the
operation of the statute now in question.

The city court is therefore advised that it has the legal
power to grant a new trial in the case at bar.

It was, of course, unnecessary for that court to report to us
a statement of the evidence. Whether a verdict should be set
aside, as against evidence, is a question addressed to the dis-
cretion of the court, and rests on mere considerations of fact.
Whether a trial court has the right to set aside a verdict, which
it deems to be against evidence, is a question of law, and is
the only question properly before us on this reservation.

The plaintiff’s appeal is based on the instruction given to
the jury, that in the action against the maker of a negotiable
accommodation note by an indorsee, who took it in good faith
for value before maturity, and without notice of any infirm-
ity, if the defendant proves that it was obtained from him by
the payee and indorser by fraud, the rule of damages is the
amount paid by the plaintiff. A note given for the accom-
modation of the payee, which he has thus negotiated to a
bond fide purchaser, stands, as between the holder and maker,
on the same footing as if it were business paper. The jury
should therefore have been instructed that the rule of dam-
ages under the circumstances stated in the charge, was the
face of the note, with interest from its maturity. Belden v,
Lamd, 17 Conn., 441, 458 ; First Ecclesiastical Society v.
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Loomis, 42 Conn., 570, 574; Rowland v. Fowler, 47 Conn.,
347; Cromwell v. County of Sac, 96 U. 8., 51, 60.

There is error, and a new trial is ordered upon the plaintiff’s
appeal, in case one should not be granted by the City Court,
on the ground that the verdict was against the evidence.

In this opinion the other judges concurred; except CAR-
PENTER, J., who dissented as to so much of the opinion as
held that the City Court had power to grant new trials for
verdicts against evidence.

FERDINAND WALKO vs. NANCY A. WALKO.

Third Judicial District, New Haven, January Term, 1804. AxDREWS,C.J,
TORRANCE, FENN, BALDWIN and HAMERSLEY, J8.

In an action of replevin brought by the husband against his wife the latter
filed a plea in abatement alleging that at the time of bringing the suit
she was the lawful wife of the plaintiff. To this plea the plaintift
demurred, ‘‘Because upon the matters therein alleged the defendant
is not entitled to the relief sought.”” Held :—

1. That the demurrer, being general, was properly overruled.

2. That the plea in abatement was sufficiently precise and certain as re-
spects the date on which the relation alleged existed; and was as defi-
nite as the forms given in the Practice Act required.

8. That it was unnecessary for the defendant to allege in such plea that
she had not been abandoned by her husband.

4. That the judgment of the trial court for a return of the property wifh
costs was correct. The judgment relating to a return added nothing
to the obligation imposed by General Statutes, § 1326, upon a plaintift
in replevin who fails to establish his right to possession. The judg-
ment as to costs rests upon the well settled rule that courts which have
no other jurisdiction of the person or cause do possess such jurisdiction
and may exercise it in the matter of taxing costs in favor of a party
properly pleading to the jurisdiction and obtaining judgment in his
favor on such plea.

b. The replevin bond virtually takes the place of the goods replevied, and
the plaintiff will not be permitted to say that the bond upon which he
invoked and obtained the interference of the law in his behalf is wholly
void, or embarrass a recovery against the surety thereon by defeating
a judgment which measures the obligation assumed.

[Argued January 17th,—decided February 16th, 1864.]
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ActioN of replevin brought before a justice of the peace
in the town of Ridgefield, and thence by the plaintiff’s appeal
to the Court of Common Pleas in Fairfield County, Curtis, J.,
where judgment was rendered for the defendant, and the
plaintiff appealed to this court. No error. .

In the justice court the defendant filed a plea in abate-
ment alleging that, * at the time of bringing this suit, the
defendant was the lawful wife of the plaintiff.” To this plea
the plaintiff demurred as follows :—* The plaintiff demurs to
the defendant’s plea in abatement because upon the matters
therein alleged the defendant is not entitled to the relief
sought.” The justice overruled the demurrer, held the plea
in abatement sufficient, and the plaintiff appealed. In the
Court of Common Pleas the demurrer was again overruled,
and the plea in abatement sustained ; whereupon the plaintiff
filed an answer denying the truth of the allegation of the
plea. The court having heard the parties found that issue
for the defendant and rendered judgment in her favor for a
recovery of the property replevied and her costs.

Joseph A. Gray, for the appellant (plaintiff).
James E. Walsh, for the appellee (defendant).

Fexx, J. This is an action of replevin, originally made
returnable before a justice of the peace. In the justice court
the defendant appeared, and plead in abatement to the writ
and complaint, that “at the time of bringing this suit the
defendant was the lawful wife of the plaintiff.” To this plea
the plaintiff demurred, * because upon the matters therein al-
leged the defendant is not entitled to the relief sought.” The
court found the issue for the defendant and rendered judg-
ment in her favor for costs. The plaintiff appealed to the
Court of Common Pleas, when he was again heard upon de-
murrer, which that court also overruled. The plaintiff then
answered over, denying the truth of the matters contained
in the defendant’s plea in abatement. Upon that issue the
court found for the defendant, and judgment was rendered
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in her favor for the return of the property replevied, and
costs. The plaintiff appealed to this court.

The reasons of appeal, nine in number, present two ques-
tions : Did the court errin overruling the demurrer? Could
it render a judgment in the defendant’s favor for the return
of the property, and costs ?

In reference to the first question, the plaintiff contends
that the plea in abatement lacks the precision and certainty
necessary in such pleas. Two reasons given for this claim ;
one being that no date is alleged on which the declared rela-
tion of husband and wife existed between the parties ; that
when it is claimed to have existed cannot be ascertained from
the plea itself. It need only be said that the plea, in this re-
spect, is as definite as forms given in the Practice Act Book,
Nos. 889, 841, 342 ; and those again, as precise as the forms
in Chitty or Saunders. It is rather late to require an accu-
racy beyond that of which the special pleaders of the past
ever conceived. Courts of the present day, in the construc-
tion of pleas in abatement, do not * refuse to comprehend the
ordinary import of language.” Draper v. Moriaty, 46 Conn.,
479.

The other reason given is that the plea did not allege that
the defendant had not been abandoned by her husband. The
plaintiff insists if she had been so abandoned, that by virtue
of General Statutes, § 2794, during the continuance of such
abandonment, she might sue and might be sued, as well by
her husband, who had abandoned her, as by third parties.
Concerning the correctness of this claim we express no opin-
ion. The question is not properly before us, any more than
the consideration, not referred to in any wise upon the trial,
of the effect of General Statutes, §§ 2796, 2797, 2798 ; and
any statement by us in regard to the matter would be merely
obiter. But the plaintiff, asserting it, says: This being so,
“q plea in abatement must anticipate and exclude what, ac-
cording to the rules that govern other pleadings, it would be
incumbent on the other party to reply.”” We think the plain-
tiff is wrong in this claim. Cady v. Gay, 81 Conn., 895.
But, further, his demurrer, so called, raises no such question,
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It is in no sense what it purports to be, a demurrer to relief.
58 Conn., 667, § 11. It is in direct contravention to General
Statutes, § 878, which provides that ¢ all demurrers shall dis-
~ tinctly specify the reasons why the pleading demurred to is
insufficient.” Even before the Practice Act, if what the
plaintiff now complains of would have constituted a defect,
a demurrer for such ground should have been special. The
demurrer, therefore, was properly overruled.

We think the judgment for the return of the property,
with costs, also correct. So far as the order for return is
concerned, the judgment adds nothing to the obligation which
the statute, General Statutes, § 1326, itself imposes in every
case where the plaintiff in replevin for any reason fails to es-
tablish his right to possession. As to costs, courts which have
no other jurisdiction of the person or cause, do possess such
jurisdiction, and may exercise it in the matter of taxing costs
in favor of a person properly pleading to the jurisdiction and
obtaining judgment in his favor upon such plea. 1 Swift’s
Dig.,696. ¢ The defendantshould not suffer by being forced
to come into a court having no jurisdiction of the controversy,
and the plaintiff should be estopped to deny jurisdiction, so
far as the question of costs is concerned.” Moran v. Mas-
terston, 11 B. Monroe (Ky.), 17; Brown v. Allen, 54 Me.,
486 ; Bradstreet Co. v. Higgins, 114 U. S., 262 ; Thomas v.
White, 12 Mass., 367.

This action is one of a statutory and extraordinary charac-
ter. The plaintiff in replevin is furnished with a process
which requires the officer to take any specified article of
property from the defendant, notwithstanding he has it in
possession and may be the rightful owner. To prevent the
writ from working any wrong, the statute exacts, before its
issue, the execution of a joint and several bond by the plain-
tiff and a sufficient surety, in favor of the defendant, condi-
tioned, among other things, for the payment of any judgment
for damages and costs that he may recover. This security
virtually takes the place of the goods replevied, and as the
plaintiff seeks what is in the nature of a judgment in rem,
80 the res, so far as the defendant is concerned, is after the
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replevy, represented by the replevin bond. Ormsbee v. Da-
vis, 16 Conn., 568, 576. This suit has necessarily involved
the defendant in costs, which the surety on bond has sev-
erally covenanted to pay. The proper and orderly mode of
ascertaining the sum for which he is liable is by final judg-
ment in the cause. It does not lie in the mouth of the plain-
tiff to say that the bond, upon which he invoked and obtained
the interference of the law in his behalf, is wholly void, or
to embarrass a recovery against his surety, by defeating a
judgment which measures the obligation assumed.
There is no error in the judgment eomplained of.

In this opinion the other judges concurred.

PATRICK MURRAY vs. GEORGE KLINZING.

Third Judicial District, New Haven, January Term, 1804, ANDREWS, C.J.,
TORRANCE, FENN, BALDWIN and HAMERSLEY, J8.

Every deed to be effectual to convey land must be upon consideration;
otherwise there will be a resulting trust in favor of the grantor. A
deed in which the consideration is stated as ‘ —— dollars,”’ held to be
sufficient.

Any alteration in a deed, to render it void, must be a material one; that is,
one which causes the deed to speak a language different in legal effect
from that which it spoke originally.

"~ A map or diagram drawn on a deed properly admitted in evidence, in such
relation to, or connection with, the descriptive words of the deed as
to indicate to any reasonable person that the grantor intended it to be
taken as a part of the description of the land conveyed by such deed,
is itself admissible in evidence and may be treated as a part of the
deed although not referred to in the deed itself.

[Argued January 17th—decided February 19th, 1804.]

ActioN for unlawful entry upon land of the plaintiff and
tearing down his fence ; brought originally before a justice of
the peace and thence by the plaintiff’s appeal to the Court of
Common Pleas in Fairfield County where the court, Curtis, J.,
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rendered judgment for the defendant and the plaintiff ap-
pealed to this court. No error.

The defendant admitted entering upon the land described
in the complaint, but alleged that he did so as the servant
and by the direction of The Danbury & Bethel Horse Rail-
way Company, and that said company had the right to enter
upon the same. The other paragraphs of his defense were
as follows :

“2. On the 5th day of April, 1888, the plaintiff executed
and delivered to the said Horse Railway Co., a deed with full
covenants of seizin, a certain piece of land south of and ad-
joining the land deseribed in the complaint, which said land
was bounded and described as follows: north by a new road
laid out on grantor’s land, east by grantor’s land, south by
land of said Railway Company, and west by the highway.

«8. That under said deed the said Railway Co. went into
possession of said land, and was in possession thereof at the
time of the acts alleged in the plaintiff’s complaint.

“4, That afterwards the new road described in said deed
was opened, laid out and graded by the plaintiff, and the
said Railway Company entered upon and used the same as a
highway by its servants and employees.

«5. That the plaintiff is estopped from denying the right
of the said Company by its servants, employees and agents
to use said land so laid out as a highway.”

These averments were all denied by the plaintiff.

On the trial the defendant offered in evidence the said deed
dated April 5, 1888, from the plaintiff to the said railway
company, in which the land conveyed was described as set
out in the second paragraph of defense. The plaintiff object-
ed to the said deed being received on the grounds :—(1) That
the plaintiff never executed it; (2) that subsequent to its
execution and delivery a material alteration had been made
therein; and (8) that after said alteration the said deed was
never re-executed. As to these objections the court found :—
That the said deed was executed and delivered by the plain-
tiff to the said railway company; that at the time of such exe-
cution and delivery the consideration clause therein read,—
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“for the consideration of dollars,” etc.; that afterwards
on the 8th day of April, 1888, the said blank was filled by
writing in the words * four hundred and fifty-six,” which sum
was the real consideration paid by said railway company to
the plaintiff for the land conveyed in said deed ; and that this
was done in the presence of the plaintiff, and with his full
knowledge and consent ; and accordingly admitted said deed
in evidence.

The court also found that there was and is on said deed a
map or diagram showing or defining the land conveyed, and
describing the northern boundary as « Patrick Murray’s new
road.” There is in said deed no reference to such diagram
or map.

The defendant also offered in evidence another deed from
the plaintiff to the said railway company dated the 12th day of
July, 1887, in which the land conveyed is described as bound-
ed “north by a new street to be opened by the grantor.” To
this deed the plaintiff objected on the ground that it had
never been executed and delivered. The court found it had
been duly executed and delivered and admitted it in evidence.

The court also found that the land on which the defendant
entered, was the land described in said last mentioned deed
a8 “a new street to be opened by the grantor;” and in the
said first mentioned deed as “a new road laid out on grantor’s
land,” and as * Patrick Murray’s new road ;” that after the
giving of said deeds, to wit, in December, 1888, the plaintiff
did lay out and work a new road along the northern bound-
ary line of the land deeded by him to the railway company,
by plowing and rounding the ground into the form and shape
of a well-defined road, and opened the same to the public.
Subsequently, to wit, about seven months thereafter, but be-
fore the public used the same, he closed the said roadway by
erecting a fence across its entrance to the highway ; and that
the acts complained of were the using by the defendant of
only so much of said premises as was sufficient to give said
company a reasonable and convenient right of way along the
northern boundary of the land acquired by said deeds to the
highway ; and that said using was in a reasonable manner.
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The court found the issues for the defendant and for the
defendant to recover his costs. :

James E. Walsh, for the appellant (plaintiff).

I. «If a deed of land is altered in a material point even
by consent of the parties after it has been executed accord-
ing to the statute, it will be invalid unless re-executed.” 1
Swift’s Digest, side page 126. «If the alteration be mate-
rial, though by consent of the parties, the deed is fatally de-
fective withouta new attestation and a new acknowledgment.”
Coit v. Starkweather, 8 Conn., 292 ; Lewis v. Payn, 8 Cowen,
page 7. But the alterations are material. An alteration which
makes an instrument speak a different language in legal ef-
fect is a material one. So of an alteration which changes
the obligation of the parties, and the supplying of that which
the law would not imply. 1 Greenleaf on Evidence, §§ 666,
566, 567. Inserting or erasing words expressive of a consid-
eration is a material alteration. American and English En-
cyclopedia of Law, vol. 1, page 509. The deed as originally
executed operated only as a resulting trust in favor of the
grantor because it was without consideration. 1 Swift’s Dig.,
side page 127 ; Belden v. Seymour, 8 Conn., 804 ; Meeker v.
Meeker, 16 id., 386. The subsequent insertion of a consid-
eration would make the deed an absolute one, carrying the
beneficial interests to the grantee, thus changing materially
the obligation of the parties and making the instrument speak
a different language in legal effect.

II. But if the deeds were properly admitted they do not
show an intent to grant the railway company a right of way
in addition to the land conveyed which, it should be noted,
is set out in exact feet and inches. In this state the ques-
tion of intent is an important one, and the deeds must be
construed to effectuate intent. Bryan v. Bradley, 16 Conn.,
486 ; Roberti v. Atwater, 48 id., 545.

The defendant does not claim that the new road was a
necessary appurtenance to the estate granted to the railway
company. He simply claims, it seems, that because of the
description in the deeds the company is entitled to the use

VoL. LxIv.—6
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of the premises as a way, though such use be a mere whim
or through caprice, and though the road is never opened by
the grantee. Let us examine the law upon that point:

An easement may be created where there is a reference in
the deed to a plan or another writing which sets out the ease-
ment, as where land is sold by reference to a plan upon which
are marked out on land belonging to the grantor, streets, al-
leys, or public squares. Pierce v. Roberts, 57 Conn., 81 ; Derby
v. Alling, 40id., 410 ; Taylor v. Hopper,62 N. Y., 649 ; Smyles
v. Hastings, 22 id., 217. Unless the deed does refer to a plan
made or adopted by the grantor showing the right of way no
easement is given, where no way exists in fact, because of the
mere recital of a way in the deed as a boundary. Washburne
on Easements, page 169 ; Bushman v. G1ibbons, 15 Neb. 676 ;
Hoplkinson v. McKnight, 81 N. J. L. 422 ; Harding v. Wilson,
2 B. & C. 96 ; Roberts v. Karr, 1 Taunt., 495 ; Underwood v.
Stuyvessant, 19 Johns., 181 ; Darker v. Beck, 32 N. Y. St.
Rep., 198 ; Bloomfield v. Ketcham, 82 N. Y. S. C. 218 ; Jack-
son v. Hathaway, 15 Johns., 454 ; Wheeler v. Clark, 58 N.
Y., 267.

III. It is clear that the way was not in contemplation of
the parties. Nor does it appear that a greater consideration
was paid because of the way. To invoke an estoppel in this
case would be the means of a positive gain in favor of the
railway company instead of preventing fraud upon it, and
this is entirely contrary to the doctrine of estoppel. Sav-
ings Bank v. Todd, 47 Conn., 219 ; Kinney v. Whiton, 44 id.,
262. Tt is also very clear, from the finding, that the way was
never dedicated to the public, or any use made of it by the
company 80 as to bring the case within the ruling laid down
in Derby v. Alling, 40 Conn., 410.

IV. The way must be in actual existence to give the
grantee the fee to the center. Blumer v. Johnson, (Mich.)
5 West., 158; Gaylord v. King, 142 Mass., 495; 8 N. E.
Rep., 90; Kahler v. Kleppinger, (Pa.) 2 Cent. Rep., 525;
Jackson v. Hathaway, 15 Johns., 447.

V. The map or diagram was not admissible. There is nc
reference to the deed in such diagram. Nor did the defend-
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ant show or even claim that the diagram was made by and
with the knowledge and consent of the plaintiff. The de-
fendant can claim no right by virtue of the plan unless he
shows this. An unrecorded plot referred to in a deed must
be identified as the one to which reference is made. Weld
v. Brooks, 1562 Mass., 297 ; Bloomfield v. Ketcham, 32 N. Y.,
S. C.,, 218. But in this case the deed did not even refer to
a plan; a fortiori should this plan be totally disregarded
where it is not even shown to have been made or adopted
by the plaintiff, or placed on the back of the deed with his
knowledge or consent.

Benezet A. Hough, for the appellee (defendant).

I. It is the undisputed law of the land that when the lan-
guage used in bounding land conveyed by deed is “ bounded
by the street,” or “bounded by the highway,” the grantee
takes the fee to the center of the street or highway. Bing-
ham v. Potter, 52 Conn., 252; Goodyear v. Shanahan, 48
id.,, 204; Geer v. Barnum, 87 id., 23, etc. In this case,
however, the northern boundary to the land conveyed is de-
scribed as, “North by a new street to be opened by the
grantor,” ¥ North by a new road laid out in grantor’s land,”
“North by said Patrick Murray’s new road.” And if the
way is laid down on a plan referred to in the deed, it carries
the right of having it kept open for the use of the granted
land. Stark v. Cofin, 106 Mass., 330; Falls v. Rees, T4
Penn. St., 489 ; Lewis v. Beattie, 105 Mass., 410. The same
doctrine is laid down in Devlin on Deeds, Vol. 2, § 1023, eto.
Smyles v. Hastings, 22 N. Y., 217; Smith v. Lock, 18 Mich.,
56 ; Walker v. City of Worcester,6 Gray, 548 : Pierce v. Rob-
erts, 5T Conn., 31.

The plaintiff claims that whatever rights the grantee may
have acquired have been lost by nonuse. The case of Smyles
v. Hastings, supra, is a conclusive answer to this claim. See
also ity of Hartford v. N. Y. 4 N. E. R. R. (o., 59 Conn.,
250.

II. The deed was properly admitted. The objections to
its acceptance are: 1. That Patrick Murray never executed
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it. The court finds as a fact that he did execute it. 2. That
subsequent to its execution and delivery a material alteration
had been made therein.

We answer: 1. That said alteration was not material. It
consisted in filling-in in the blank space left for the purpose,
the consideration, viz.: the words *four hundred and fifty
six.” The consideration is not a material part of the deed.
If no consideration were named, or if the actual considera-
tion were not stated, it could be proved by parol. But if it
were material, Swift’s Digest, Vol. 1, side page 128, says:
“ Formerly it was holden that where blanks were left in an
obligation in a material place, if they were filled up, even
with the assent of the parties, after the execution of the in-
strument, the obligation was void; but this opinion has been
overruled, and it is now settled that such blanks may be
filled with the assent of the parties.” The blank in this
case was filled by an attorney of the grantee in the presence
of the plaintiff, and with his full knowledge and consent;
and the plaintiff reacknowledged the same at said time, in
manner and form as appears on said Exhibit «B.”

ITI. Again, the plaintiff is estopped from denying the
rights claimed by the defendant. At the time of the convey-
ance of the property to the grantee, the plaintiff represented
in the language of his deeds that the adjoining property, which
was his, was to be a road, a street open to the public use,
that the grantee would have the full benefit of such a use of
the adjoining land. The value of the property was thus
enhanced. It was an additional inducement to the paying
of the purchase price. He cannot now in justice take away
from and deprive his grantee of the rights and privileges
purchased.

The doctrine of estoppel is plainly applicable. See Par-
ker v. Smith, 17 Mass., 411.

ANDREWS, C. J. Most of the questions raised at the trial
by the plaintiff’s counsel are settled by the finding of facts.
Only two remain for this court to examine. The first of
these is whether the writing in of the consideration in the
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deed of April 5th, 1888, was a material alteration which ren-
dered that deed void.

Every deed which is effectual to convey land must be up-
on consideration. Thus it isstated in Blackstone’s Commen-
taries, Vol. 2, at page 296, where the requisites of a deed are
mentioned :—* Secondly, the deed must be founded upon
good and sufficient consideration. * * * A deed also, or
other grant, made without any consideration, is, as it were,
of no effect; for it is construed to enure, or to be effectual
ony to the use of the grantor himself.” But the deed of
April 5th, was upon a consideration sufficient to rebut a re-
sulting trust. The word *“dollars” without any numbers
prefixed is enough for that purpose. ‘

An alteration to a deed, to render it void, must be a mate-
rial one ; thatis one that causes the deed to speak a language
different in legal effect from that which it spoke originally.
1 Greenleaf Ev., § 565. The necessity of a consideration in
a deed is to prevent a trust resulting in favor of the grantor,
and one valuable consideration does this as well as another.
Changing the amount of the consideration does not cause
the deed to speak a language differing in its legal effect.
Such an alteration is not a material one. Belden v. Seymour,
8 Conn., 804; Mecker v. Meeker, 16 id., 387; Vose v. Do-
lan, 108 Mass., 165. In many cases after delivery blanks
may be filled up so as to complete the grantor’s intention.
Devin v. Himer, 29 Iowa, 297; Clark v. Allen, 34 id., 190;
Field v. Stagg, 52 Mo., 5684; Waugh v. Bussell, 5 Taunton,
707 ; Eagleton v. Grutteridge, 11 M. & W., 465; West v. Sew-
ard, 14 id., 47.

The second is whether the court erred in treating the map
on the deed as a part of the description of the land therein
intended to be conveyed. The court 86 treated the map and
held that the plaintiff had conveyed to the railway company
the right to a highway on the north side of its land. The
plaintiff’s counsel admits that such a course would be correct
if there had been in the deed an express reference to the map.
But he insists that in absence of such a reference it was error
for the court to do so. We are not able to agree with the
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counsel. Where a map or a diagram is drawn on a deed in
such relation to or connected with the words of the deed as
to indicate to any reasonable person that the grantor intended
it to be taken as a part of the description, then no reference
is needed. It is entirely a question as to what the grantor
intended to convey. If the map is on another paper a ref-
erence might be necessary in order to identify it. 'When the
map is on the deed itself, the court of necessity must exam-
ine it and from it taken together with the words of desecrip-
tion determine what the deed conveys.
There is no error.

In this opinion the other judges concurred.

ANNIS J. LORD vs. FRANK R. RUSSELL.

Third Judicial District, New Haven, January Term, 1804. ANDREWS, C.J.,
TORRANCE, FENN, BALDWIN and HAMERSLEY, Js.

In an action by the payee against the maker of a promissory note it is un-
necessary to allege in express terms the execution and delivery of the
note by the defendant. It is sufficient if the pleader follows the ap-
propriate form given in the Practice Act.

Where the note itself was set out in the complaint it showed on its face
that it had been executed by the defendant; while the averment that
the note was the property of the plaintiff implied a delivery to her.

No pleading is insufficient for the want of a direct allegation of & fact if
the fact otherwise sufficiently appears; nor if the fact is necessarily
implied from other averments.

[Submitted on briefs January 19th~~decided February 19th, 1894.]

ACTION by the payee of a promissory note against the maker ;
brought to the City Court of New Haven and tried to the
jury before Cable, J.; verdict and judgment for the plaintiff
and appeal by the defendant. No error.

The first count of the complaint, and the only one now
material, was as follows:

«1. On May 29, 1886, the defendant by his note promised
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to pay to the order of Annis J. Lord six hundred dollars six
months after date, at the office of Henry E. Pardee, New
Haven: Value received.

«2. Said note is now the property of the plaintiff, and the
same has not been paid except twenty-five dollars.

“ The plaintiff claims $1,000 damages.”

The defendant moved for a more particular statement and
that the note should be filed. This motion was granted and
the plaintiff amended the complaint by setting out the note
as follows: “$600. New Haven, Ct., May 29, 1886. Six
months after date I promise to pay to the order of Annis J.
Lord six hundred dollars at the office of Henry E. Pardee.
New Haven, Conn. Value received. Frank R. Russell.”

To the complaint as amended the defendant demurred,
“because it does not aver the execution or delivery by the
defendant of the note therein set forth.” The trial court
overruled the demurrer, and this is the only assignment of
error urged in this court.

Jason P. Thompson, for the appellant (defendant).
John F. Wynne, for the appellee (plaintiff).

ANDREWS,C.J. Wae think there was no error. The note
itself being made a part of the complaint showed on its face
that it had been executed by the defendant. The form is
the same as that used in the Practice Act; form 212. The
averment that the note was the property of the plaintiff im-
plied a delivery to her. It is a rule of pleading that there
need be no direct allegation of a fact which otherwise suffi-
ciently appears; nor of a fact necessarily implied from the
other averments. 1 Chitty Pleading, 225. Bliss on Code
Pleading, § 176. The delivery, even of a deed, although es-
sential to its validity, need not be averred in pleading. 1
Chitty Pleading, 865. New Conn. Civil Officer, p. 18. Prin-
dle v. Caruthers, 15 N. Y., 425; Keteltas v. Meyers, 19 id.,
231 ; Farmers § M. Bank v. Wadsworth, 24 id., 547. A court
ought not to misunderstand or refuse to comprehend the or
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dinary import of the words used, nor the meaning of the facts
alleged. Colburn v. Tolles, 18 Conn., 524 ; Draper v. Mori-
arty, 45 id., 476.

There is no error in the judgment appealed from.

In this opinion the other judges concurred.

AARON P. MALLORY vs. THE TowN OF HUNTINGTON.

Third Judicial District, New Haven, January Term, 1894. AxpRrEWS, C. J.,
TORRANOCE, FENN, BALDWIN and HAMERSLEY, J8.

The plaintiff and the selectmen acting on behalf of the defendant town
were unable to agree as to the amount of special damage the former
bad sustained to his land adjoining a highway by reason of a change
of grade therein made by the town, and accordingly submitted the
question to arbitrators, who heard the parties and made an award re-
quiring the town to pay the plaintiff $740 damages. The town declined
to comply with the award and the plaintiff brought suit upon the arbi-
tration agreement. The defendant demurred to the complaint, the
demurrer was sustained and the plaintiff appealed. Held :—

1. That the selectmen by virtue of their general authority to act for the
town were authorized to submit the claim in question to arbitration.

2. That such submission was not a delegation of the authority vested in
the selectmen as agents, but was rather an exercise of that authority
by proper and legitimate means.

8. That claims might arise which neither the selectmen nor the town could
‘'submit to arbitration, on account of the legal incapacity of the town to
incur any liability for the payment of such claims.

4. That the provisions of §§2703 and 2706 of the General Statutes, estab-
lishing a special proceeding for ascertaining the amount of the special
damages for which the town in such a case is liable, prescribe the only
way in which the town can act in énvitum, but do not make such statu-
tory proceeding essential to the liability of the town, nor prohibit the
town from settling such liability by agreement with the landowner,
either through direct negotiation or submission to arbitration.

6. That while it is true the selectmen act as the agents of the law in laying
out a highway, since the town in its corporate capacity cannot be said
to lay it out, yet, after this is done, the town becomes a party to further
proceedings affecting its interests, and in such proceedings the select-
men act as the agents of the town.

The case of Griswold v. North Stonington, 6 Conn., 867, in so far as it de-
nies the right of selectmen to prosécute and defend suaits without special
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authority from the town, and the authority of selectmen to bind the
town by arbitration because they are not authorized to prosecute and
defend suits, must be considered as overruled.

[Argued January 19th,—decided February 19th, 1894.]

ACTION to recover damages for the neglect and refusal of
the defendant to pay the plaintiff the sum' awarded him by
arbitrators, upon his claim for special damages sustained by
a change of grade of a highway in the defendant town;
brought to the Superior Court in Fairfield County, and tried
to the court, Ralph Wheeler, J., upon defendant’s demurrer
to the complaint; the demurrer was sustained, and judgment
rendered for defendant, and the plaintiff appealed. Error
and judgment reversed.

The case is sufficiently stated in the opinion.

William S. Downs, for the appellant (plaintiff).

1. The plaintiff at the time of the execution of the arbi-
tration agreement, had a legal claim against the town of
Huntington for special damages sustained by him by the
change of the grade of said street, and the town of Hunting-
ton also had a claim against him for any special benefits ac-
cruing to his property by reason of said change of grade. At
the outset, therefore, these parties had legal claims one upon
the other. How could they be settled ? The statute says that
if they cannot agree that the selectmen shall apply to a judge
of the Superior Court for the appointment of a committee,
etc. Could they not also select a committee themselves,
without the expense, delay and annoyance of having to apply
to a judge to do it for them ? The selectmen, by statute, are
charged with looking after the concerns of the town. The
settlement of a legal claim against the town is one of its con
cerns ; likewise is the settlement of a legal claim which the
town has against an individual.

Arbitration has always been favored by the courts as a
speedy, economical and satisfactory method of adjusting dis-
putes. Hine v. Stephens, 83 Conn., 504.

The strict construction of the statute as to selectmen’s
powers laid down in Griswold v. North Stonington, 5 Conn.,
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867, was substantially overruled in Hine v. Stephens. See
also, Union v. Crawford, 19 Conn., 881 ; Haddam v. East’
Lyme, 54 id., 88.

It cannot well be said that in these days our selectmen can-
not submit a legal claim against the town, or in its favor, to
arbitration. It is in the interest of the town, and of the prop-
erty owner as well, that any matter in dispute may be adjust-
ed with as little delay and expense as possible.

II. The proceeding provided by statute is not exclusive of
all other remedies. Healey v. New Haven, 49 Conn., 894 ;
Holley v. Torrington, 63 id., 426. Neglect on the part of
the selectmen to pursue the statutory remedy gives us the
right to sue. Refusal to pursue the statutory remedy gives
us the same right. Why shouldn’t both neglect and refusal
to act and the substitution of some other method give us the
same right? There is no legal distinction between neglect
and refusal to act and action taken in another way in a case
of this character.

William H. Williams, for the appellee (defendant).

I. Did the selectmen have power or authority, as such, and
by virtue of their office, to make the contract in question so
as to bind their town ?

At common law the plaintiff would have no claim against
the town for damages sustained by a change in the grade of
a highway. Fellows v. New Haven, 44 Conn.,240. His right
of action, therefore, rests entirely upon § 2708 of the Gen-
eral Statutes. It appearing from the complaint that the se-
lectmen could not agree with the plaintiff, it would seem that
the statute made their duty clear and imperative, and limited
them in their authority and power to the procedure clearly
pointed out for them to adopt in such a case. ¢ Their pow-
ers are for the most part conferred by some statute. In re-
spect to the matters mentioned in these statutes, they cannot
go beyond the special limits of the statute.”” Pinney v. Brown,
60 Conn., 169. It should be observed that this is an aetion
at law to enforce a contract which the selectmen undertook tc



FEBRUARY, 18%4. 9

Mallory v. Town of Huntington.

enter into instead of following the plain and imperative pro-
visions in the statute in the premises.

The selectmen in their relation to this subject-matter were
the agents of the law and of the public, and not of the town,
and their duties and powers were clearly circumscribed by the
plain terms of the statute. In Leavenworth v. Kingsbury, 2
Day, 828-827, it is held that: ¢ The selectmen of a town are
not authorized by virtue of their office merely to make a set-
tlement of the claims of the town.” But the court says:
“ Granting that the selectmen had this power, we contend
that they could not delegate it.” In the case of Tomlinson
v. Leavenworth, 2 Conn., 292, it was held that the selectmen
in removing the encroachments upon the highway were ¢ not
constituted the agents of the town, but of the public, or, of
the law ; and they can have no claim on the town for their
services, without the express provision for that purpose.
Further, the statute has provided a mode by which they are
to be reimbursed their expense ; and this precludes any right
to demand it of the town.” In the case of Griswold v. North
Stonington, 5 Conn., 867-870, it was held that * selectmen
are not empowered virtute officit, to submit to arbitrament a
question regarding the settlement of a pauper, which involves
the right or liability of the town.” At that time the statute
empowered the selectmen * to take care of and order the pru-
dential affairs of the town.”

See also, Union v. Crawford, 19 Conn., 331. It will be ob-
served that this case casts no reflection on Griswold v. North
Stonington, and no suggestion is made of any authority to
submit to arbitration. The case of Hine v. Stephens, 83 Conn.,
497, did not decide the point now raised. In the case at bar
the selectmen did not adopt the decision of the arbitrators as
their own judgment, so that it could be said the terms became
theirs in any sense. Healey v. New Haven, 49 Conn., 894,
did not hold that the eity or its officers could do anything with
reference to the adjustment of the damage, on failing to agree,
except what the statute pointed out for them to do. Hoyle
v. Putnam, 46 Conn., 56-62; Clark v. City of Des Moines, 19
Iows, 199 (87 Am. Dec. 428) ; McDonald v. The Mayor, 268
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N. Y. 28 (28 Am. Rep. 144); Zottman v. San Francisco, 20
Cal. 96 (84 Am. Dec. 96); Ladd v. Franklin, 3T Conn., 58 ;
East Hartford v. Bank, 49 id., 539 ; Savings Bank v. Win-
chester, 8 Allen, 109. Selectmen in laying out highways are
agents of the law rather than of the town. Zorrington v.
Nash, 17 Conn., 197 ; Bristol v. Water Co., 42 id., 408 ; Had-
dam v. East Lyme, 54 id., 84 ; Turney v. Bridgeport, 55 id.,
412; Dibble v. New Haven, 56 id., 199; Daniels v. New Lon-
don, 58id., 156 ; Pinney v. Brown, 60 id., 164.

II. Did the town so far acquiesce in or ratify and adopt
the action of the selectmen as to make the award binding
upon it?

The fees and expenses of the arbitrators, witness fees and
other expenses, were paid by orders of the selectmen on the
town treasurer, and afterwards the “town at a legal meeting
of said town voted to accept and approve the action of the
selectmen in paying said expenses.” It does not appear that
the meeting was called for the purpose of taking into con-
sideration in any way the payment of *“said expenses.” Hay-
den v. Noyes, 5 Conn., 891; Wright v. North School District,
68 id., 576 ; Woodward v. Reynolds, 68 id., 486. Certainly
no intimation of approval of the action of the selectmen in
making the submission or of acquiescence in or adoption of
the award, appears in the case.

“ Any claimed ratification of previously unauthorized acts
of such agent must be done by the town in a lawful manner,
and as a rule, directly and not by implication, and must be
made with full knowledge of all material facts. Turner v.
Bridgeport, 556 Conn., 415-418.

II1. Could the town by a vote in a town meeting duly
called for that purpose have authorized the submission to ar-
bitration ?

A liability is created by statute, and so far forth as any
action in behalf of the town is concerned, clear, express and
tmperative provisions are made for ascertaining the extent or
amount of that statutory liability. Abendroth v. Town of
Greenwich, 29 Conn., 868 ; New London v. Brainard, 22 id.,
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562; Webster v. Harwinton, 82 id., 181; Booth v. Woodbury,
82 id., 118-124; Burritt v. New Haven, 42 id., 174-196.

HAMERSLEY, J. The town of Huntington changed the
grade of a public highway situated within the town, and by
reason of such change of grade the plaintiff, who was the
owner of the land adjoining the highway, sustained special
damage to his property. Under the provisions of § 2708 of
the General Statutes the town became liable to pay the plain-
tiff the amount of such special damage.

The selectmen of the town and the plaintiff were unable
to agree upon the amount of damages due, and submitted to
arbitrators the difference between the town and the plaintiff
as to such amount. The arbitrators made an award requir-
ing the town to pay the plaintiff $740; the town neglected
and refused to comply with the award, and the plaintiff
brings this suit against the town upon the arbitration agree-
ment.

In the court below the defendant demurred to the com-
plaint; the demurrer was sustained and judgment rendered
for the defendant; from this judgment the plaintiff appeals.

No question is now raised as to the plaintiff’s right to re-
cover, if the selectmen had legal authority to submit to arbi-
tration the questions of difference between the town and the
plaintiff as to the amount of damages. The defendant claims
that the selectmen did not have such legal authority, and
that his demurrer was, therefore, properly sustained. This
claim is based on two propositions, either of which being
sound is sufficient to support the claim.

The first proposition is: Selectmen by virtue of their gen-
eral authority to act for their town are not authorized to
settle a claim against the town by means of a submission to
arbitration. This proposition rests upon the authority of
Griswold v. North Stonington, 5 Conn., 867. The precise
question determined in that case was that selectmen virtute
officii are not empowered to submit to arbitrament a question
regarding the settlement of a pauper which involves the right
or liability of the town. The court, however, announced
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the general proposition that selectmen cannot bind the town
by arbitration, and deduced this proposition mainly, if not
wholly, from the assumption, which the court treated as set-
tled law, that selectmen cannot without special authority act
for the town in the prosecution and defense of suits. So
that the main ratio decidendi of this case is the necessity of
special authority to enable selectmen to prosecute and defend
suits in behalf of their town ; if the court had held that the
law vested in selectmen general authority to prosecute and
defend suits, it is not certain that they would have reached
the same result on the precise question determined, and it is
hardly possible they would have announced the general
proposition that selectmen have no authority to bind their
town by arbitration.

In Union v. Crauford, 19 Conn., 831, this question was
again before the court. Upon full argument and for the ex-
press purpose of settling the question, the court held that
the selectmen of a town, by virtue of their general powers as
selectmen and without the delegation of any special authority
for the purpose, have a right to prosecute and defend suits
to which their town is a party. The practice authorized by
this opinion has been followed for nearly fifty years; and
the fact that during that period the legislature has not altered
the statute conferring general powers upon selectmen, which
this case construed, is a strong indication that the construc-
tion of the court expressed the real legislative intent. So
far, therefore, as Griswold v. North Stonington, and some
earlier cases, deny the right of selectmen to prosecute and
defend suits without special authority from the town, and so
far as those cases deny the authority of selectmen to bind
their town by arbitration because they are not authorized to
prosecute and defend suits, the cases must be considered as
overruled. :

The relations of selectmen to their town in prosecuting or
defending a suit are quite different from those of an attorney-
at-law to his client. In the case of selectmen, by force of
the statute authorizing them to * superintend the concerns
of the town, adjust and settle all claims against it and draw
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orders on the treasurer for their payment,” they represent
the town in relation to the whole of the subject-matter; as
representatives of the town they are authorized (in the ab-
sence of special direction) to decide whether to bring or de-
fend suit, whether to make a settlement before suit or pending
suit, and to draw orders on the town treasurer in payment
of the claim as settled by them. It would seem clear that
under such authority it is within their power to settle the
subject-matter committed to their charge by arbitration as
well as by an action at law. It is claimed that their author-
ity is a delegated authority in the nature of a personal trust
which they cannot delegate to others. The principle invoked
is sound and should be accurately observed; but it is not
pertinent to the case. The authority delegated to selectmen
necessarily involves the authority to employ agents, where
such employment is a proper and the ordinary mode of exe-
cuting the authomty. The authority delegated to select-
men to keep highways in repair does not require them to do
the manual work on the roads, or personally to select the
laborers ; the employment of agents for such purposes is not
the delegation of their authority within the meaning of the
law; it is rather the exercise of their authority by proper
and legitimate means, and is a very different thing from del-
egating to another the whole subject-matter of keeping the
roads in repair, vesting in him their authority, discretion
and responsibility.

So in the matter of litigation, the authority vested as a
personal trust in the selectmen is the superintendence and
disposition of claims in favor of and against their town, ac-
cording to their best discretion ; that authority they cannot
delegate ; but the bringing or defending a suit is one means
of executing that authority, and the submission to arbitration
is another means. Arbitration is as truly a lawful means of
determining controversies as an action at law, and at the re-
quest of the parties the law lends to the arbitrators the ma-
chinery of the court, so that the award of the arbitrators
becomes a judgment enforced by execution. Even when a
suit is pending, the court will, upon request of the parties,
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substitute the arbitrators for judge or jury, and then enforce
the award by judgment and execution. It is idle to deny
that the law of this State recognizes submission to arbitration,
whether by rule of court or not, as a proper and lawful means
of settling disputes; and the selectmen in submitting a case
to arbitration cannot be said to delegate to the arbitrators
that authority and discretion which they exercise in a proper
and usual manner by the very act of submission. A delega-
tion of the personal trust to use their best discretion in pro-
tecting the interests of the town committed to their charge,
cannot be affirmed in the case of submitting a question to
arbitration any more than in the case of bringing a suit for
the determination of the same question ; in both cases they
do not delegate, but exercise their authority, using in each
case a proper, lawful and usual means of exercising such au-
thority.

The powers of a conservator are conferred and limited by
the statute. He has no legal interest in the estate of his
ward. In Hutchins v. Joknson, 12 Conn., 876, this court held
that a conservator may submit to arbitration the claims of his
ward, and was evidently influenced in reaching that conclu-
sion by the fact that the conservator was authorized to settle
and adjust claims and to institute suits. In Hine v. Stephens,
88 Conn., 497, this court expressed the opinion that select-
men may submit claims against their town to arbitration, al-
though the case was decided on another point. We think
the opinion expressed in Hine v. Stephens is correct, and we
are satisfied upon principle that the general authority vested
in selectmen by § 64 of the General Statutes, justifies them
in submitting to arbitration a claim against their town which
they are authorized by law to settle and pay. In making
such a submission the selectmen do not exceed the authority
given them by statute and do not delegate that authority to
others.

This statement of the law is made in view of the facts in
this case, and is not necessarily applicable to conditions not
clearly analogous ; the powers of the town and selectmen are
determined by so many different statutes, involving so many
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limitations, that there is special need in any statement of such
powers, to keep in mind the safe and sound rule that all gen-
eral statements of law in the opinion of the court, may be
limited as authority by the particular circumstances of the
case to which the law stated is applicable. And it well may
be that some matters which individuals can lawfully submit
to arbitration cannot be so submitted by selectmen, even
with special authority from their town, for the reason that
the submission may involve an agreement on the part of the
town to pay a liability which, under the law, it is incompe-
tent to incur.

The second proposition of the defendant in support of his
claim is, that the statute prescribes a particular method for
ascertaining the amount of damages the town is liable to pay,
and therefore makes any other method of ascertainment il-
legal.

Section 2708 of the General Statutes provides that:—
“ When the owner of land adjoining a public highway, * * #
shall sustain special damage or receive special benefits to his
property by reason of any change in the grade of such high-
way by the town * * * in which such highway may be situ-
ated, such town * * * ghall be liable to pay to him the
amount of such special damage, and shall be entitled to re-
ceive from him the amount or value of such special benefits,
to be ascertained in the manner provided for ascertaining
damages and benefits occasioned by laying out or altering
highways therein.”

Section 2706 provides that:—If the selectmen of any
town, and any person interested in the layout, opening, grad-
ing, or alteration of any highway * * * therein, cannot agree
as to the damages sustained by, or the benefits accruing to,
such person thereby, the selectmen shall apply to any judge
of the Superior Court, who, having caused reasonable notice
to be given to the parties interested, shall appoint a com-
mittee of three disinterested electors, to estimate, etc., and
report their doings to the Superior Court.” Further sections
provide for a remonstrance by any party interested, for a re-

VoL. Lx1v.—T7
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assessment under specified circumstances by a special jury of
six, and for final order and judgment of the Superior Court.

The defendant claims that the plaintiff had, at common
law, no claim against the town for damage done by a change
of grade, and, therefore, his right of action rests entirely up-
on the statute; and that the statute having prescribed a
peculiar process for ascertaining the damages, they can be
ascertained in no other way.

It is fully established in Healey v. City of New Haven, 49
Conn., 894, that the right created by the statute and the cor-
responding liability is absolute, irrespective of the method
provided for ascertaining the amount of damages. The stat-
ute gives to the party injured an absolute right; it imposes
upon the town an absolute liability ; it also provides a mode
for ascertaining the amount of damages which the town may
and should follow, and which is the only way by which the
town can act in invitum ; but this provision does not other-
wise affect the liability of the town or the right of the plain-
tiff. The town cannot institute the statutory process until
it has exhausted the resources of negotiation to settle the
liability, and if it then neglects to proceed under the statute,
the liability remains and the party injured is entitled to his
action at law.

This case does not come within the rule that where a stat-
utory right depends upon the performance of specified acts,
the statutory requirements must be strictly complied with
before the right can have a legal existence. Here the right
of the party aggrieved, as well as the liability of the town,
is in full legal existence the moment the change of grade is
made by the town in the exercise of its general powers over
highways ; nor does the case come within the rule that when
a peculiar process for the enforcement of a right is presoribed
by statute, and such process is exclusive, either by express
terms of the statute or by necessary implication, the right
can be enforced in no other way, and the jurisdiction given
by the statute can only be exercised in strict conformity with
the statutory regulations.

In Avery v. Town of Grroton, 836 Conn., 804, this court held
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that upon the application of the town for the assessment of
damages under a statute similar to the one in question, the
town was bound by its agreement to try the case before a
jury of five instead of the jury prescribed by the statute.
Possibly this case may indicate that the statute is not one of
that exclusive character where jurisdiction under the process
prescribed depends upon strict compliance with every statu-
tory requirement ; but, however that may be, it is clear that
the statutory process for ascertainment of damages is not,
either hy express terms of the statute or necessary implica-
tion, exclusive of other methods of settling the controversy.

The question between the parties is simply the amount of
a legal liability. As we have seen, this liability does not
grow out of and is not dependent upon, the statutory process
for ascertaining the amount. The question may be settled,
like all differences as to legal liabilities, by agreement. In
fact, the statutory process cannot be invoked until agreement
has failed, and it is noticeable that the language of the stat-
ute does not purport to authorize the agreement, but plainly
assumes that such settlement is merely the exercise of a com-
mon law right; and the right to damages may be enforced
by suit if the statutory process is not followed. But the
right of the party aggrieved to collect his claim by suit, in
case the statutory process is not followed, or the right of the
parties to settle their differences by agreement, is no more a
plain legal incident to the existing liability, than the right of
the parties to settle such differences as they may other dif-
ferences, by agreement upon arbitration.

The statutory process as originally enacted was simply a
compulsory process given to the town to enable it speedily
to ascertain the amount of compensation due for land taken
for public use, so that as little delay as possible might inter-
vene between the condemnation of the land and its occupation
for public use ; and for this reason the statute, in imperative
language, imposes upon the selectmen the duty of instituting
such process. The character of the statute as originally en-
acted has not been changed by including assessments for ben-
efits and damages for change of grade within its provisions
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The statute was not intended to, and does not, restrain the
town from settling its liability to pay damages for the land
taken by agreement ; on the contrary, the town is denied the
benefit of the compulsory process until agreement has failed.
It cannot be legally claimed that such a statute, by necessary
implication, restrains parties from exercising their right to
come to an agreement, by submitting their differences to ar-
bitration, and so accomplishing the very purpose for which
the statute was framed. Such a claim would not be made if
the statute referred to an individual instead of a town, and
therefore has no force unless the town cannot legally submit
such a question to arbitration.

It thus becomes apparent that the defendant’s claim that
the statute giving the town compulsory process for the ascer-
tainment of the amount of its liabilities, restrains the town
from submitting the question to arbitration, must rest upon
the claim that the town itself, for causes independent of the
statute, is incompetent to submit such a question to arbitra-
tion. This claim is not correct for reasons already indicated.
The power of a town to arbitrate the amount of a liability
it is authorized to incur and bound to pay is unquestioned.
The liability to pay damages for land taken for a public high-
way or caused by a change of grade in such highway, is a lia-
bility the town is authorized to incur and bound to pay. It
may, therefore, settle such liability by arbitration unless re-
strained by the statute; for the reasons stated, it is not so
restrained.

The defendant also urges that in the matter of laying out
highways the selectmen do not act as agents of the town, but
as agents of the law, and therefore cannot bind the town by
arbitration. In laying out a town highway the selectmen
do act as agents of the law, in the sense that the town in
its corporate capacity cannot be said to lay out the highway.
Torrington v. Nash, 17 Conn., 197. But when the highway
is 1aid out, the town, by reason of its liability to pay the dam-
ages, build the highway and maintain it in repair, becomes a
party to the further proceedings ; and in such proceedings re-
lating to the protection of the interests of the town and de
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termining the amount of its liability, the selectmen must act
as the agents of the town. Plainfield v. Packer, 11 Conn.,
576 ; Baker v. Town of Windham, 25 id., 697 ; G-fford v.
Town of Norwich, 80 id., 835. The law would not require
the selectmen to agree with a party to whom the town is lia-
ble in damages, upon the amount of such damages, unless, in
negotiating such agreement, the selectmen acted as agents of
the town. Moreover, in this case we are not dealing with the
layout of a highway but with a change of grade; and in a
mere change of grade the town acts wholly in its corporate
capacity, and in settling the damages caused by such change
the selectmen, by virtue both of the general and special pow-
er given them by statute, act as agents of the town.

The demurrer alleged defects in the complaint of a techni-
cal nature, and which can be cured by amendment, if they
are demurrable defects ; but neither the plaintiff in his rea-
sons of appeal, nor the defendant in argument, referred to
such questions, and we have not considered them.

As the arbitration agreement entered into by the select-
men was within their authority, the question of ratification
which was discussed in argument, becomes immaterial to the
decision of the case.

There is error, and the judgment of the Superior Court is
reversed.

In this opinion the other judges concurred.

TaE YALE Gas Stove Co. vs. JEDEDIAH WILCOX ET UX.
JEDEDIAH WILCOX vs. JOEN B. FoLEY.

Third Judicial District, New Haven, January Term, 1804, ANDREWS, C. J.,
TORRANCE, FENN, BALDWIN and HAMERSLEY, J8.

A secret contract between the owner of property and one who undertakes
to, and does, organize a joint stock company for its purchase, at a sum
much larger than the owner stood ready to take, whereby it is agreed
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that the avails of such sale (which in this case was accomplished by
the aid and influence of said parties, as stockholders and directors in
said company), should be divided between them, is opposed to public
policy and is illegal; and the promoter cannot maintain an action
against the owner to recover the value of his alleged share of such
avalls.

Moreover the company, upon discovery of the fraud practised upon it, may
sue and recover of such parties the secret profits obtained by them in
the transaction, though no offer of rescission is made by the company,
and notwithstanding the property purchased is worth as much or more
than was paid for it.

The maxim that ‘ he who comes into equity must come with clean hands,”’
refers solely to willful misconduct in regard to the matter in litigation;
not to some other transaction although indirectly connected with the
subject-matter of the suit.

The word ‘‘ promoter’’ is a business, rather than a legal, term; and sums
up in a word business operations familiar to the commercial world by
which a company is generally brought into existence. Such a person
occupies a fiduciary relation towards the company or carporation whose
organization he seeks to promote.

The law does not prohibit a promoter from dealing with his company; but
if he does so he is bound to see that the transaction in all its paits is
open and fair; suppression, concealment, or misrepresentation of ma-
terial facts is fraud, upon proof of which rescission of the contract or
repayment of the secret profits will be compelled; a promoter cannot
act both as vendor and vendee, and in the latter capacity approve a
transaction suggested by him in the former.

[Argued January 24th—decided February 19th, 1894.]

THE first of the above-named cases—the Yale Gras Stove
Co. v. Wilcox and wife—was an action to recover damages
and also for equitable relief, for fraud alleged to have been
practised upon the plaintiff by the defendant, Jedediah Wil-
cox, in the sale of certain letters patent ; brought to the Su-
perior Court in New Haven County and tried to the court,
F. B. Hall, J. ; facts found and case reserved for the advice
of this court. Judgment advised for the plaintiff.

The second case— Wileoz v. Foley—was an action to re-
cover damages for the breach of a contract relating to the
sale of the aforesaid letters patent; brought to the Superior
Court in New Haven County and tried to the court, #. B.
Hall, J. ; facts found and case reserved for the advice of this
court. Judgment advised for the defendant.

The two cases, which involved parts of one transaction
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were heard together in the Superior Court, and but one find-
ing of facts was made, covering both cases. They were also
argued together in this court. The finding of facts is as fol-
lows :

*“In December, 1889, John B. Foley, being the owner of
certain valuable patents for inventions in gas stoves, which
he was desirous of disposing of, offered in a conversation with
Jedediah Wilcox to sell said letters patent for the sum of
$2,500. The said Wilcox, believing said letters patent to be
valuable, and having had experience in the organization of
joint stock companies for similar purposes, proposed to said
Foley the organization by said Wilcox of a joint stock com-
pany for manufacturing gas stoves under said patents, the
sale to such company of said letters patent, and a division
between said Foley and Wilcox of the avails of such sale.
Said Wilcox, after interviews with various persons, believing
that he could organize such a joint stock company for the
purpose of carrying out said plan of organizing such com-
pany to manufacture said stoves, under said patents, and of
selling such letters patent to such company, and dividing be-
tween himself and Foley the avails of such sale, on the 14th
day of January, 1890, entered into the following agreement
with said Foley :

“ This agreement, entered into this 14th day of January,
1890, by and between John B. Foley, of the town and Coun- .
ty of New Haven, and State of Connecticut, of the first part,
and Jedediah Wilcox of said town and county, of the second
part, Witnesseth as follows :

“ Whereas, said John B. Foley is the owner of letters pat-
ent of the United States of America, dated the 80th day of
August, 1887, and numbered 868,988 for improvements in
gas stoves, and he is also the inventor of a certain other im-
provement in gas stoves, for which he has applied for letters
patent of the United States by application, filed the 14th day
of November, 1889, and serial number 830,244 ;

« And whereas, said Jedediah Wilcox is desirous of own-
ing one half part of the letters patent, and of the invention
and improvements above described :
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“ Now, therefore, in consideration of the covenants herein-
after contained, and of one dollar, and other valuable consid-
erations, the said Jedediah Wilcox hereby covenants and
agrees with said John B. Foley, and with his heirs and as-
signs, that he, together with his associates, will forthwith,
and within a reasonable time, organize a joint stock company,
under the statute laws of the State of Connecticut, for the
manufacture and sale of gas stoves, containing the improve-
ment described, and secured by said letters patent of the
United States, and to be secured.

“ And said Wilcox also agrees to cause to be paid to said
Foley the sum of three thousand dollars in cash upon the or-
ganization of said company, and also five thousand dollars of
the capital stock of the company above described.

“Said John B. Foley, his heirs and assigns, hereby cove-
nants and agrees with said Jedediah Wilcox, and with his
heirs and assigns, that upon the execution of his covenants,
herein above described, he will assign and transfer by written
conveyance one half of the letters patent above deseribed ;
~ also, one half of the invention and improvements in gas
stoves, for which application for letters patent has been made,
and of any letters patent which may be issued for said im-
provements; and also, that he will assign to said Wilcox one
half of any future improvements which he may hereafter in-
vent in gas stoves while he is associated with him in the gas
stove business; and also, one half of any letters patent which
may be issued to him for any of the improvements above
mentioned, invented while 8o associated with him in said gas
stove business, or any reissue thereof.

“Said Foley also covenants and agrees to give said Wilcox
one half of the three thousand dollars cash, as soon as received,
and one half of the five thousand dollars of the capital stock
of said company, as he shall receive it.

«Said Jedediah Wilcox also hereby agrees to subscribe for
one thousand dollars par value of the capital stock of said
proposed company, and to pay for the same as called for by
the directors thereof.

“ And said John B. Foley hereby agrees to take one half
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of said one thousand dollars worth of stock when issued, and
to pay to said Wilcox therefor one half of what said one
thousand dollars worth of stock shall have cost him.

“ And said John B. Foley hereby also agrees to unite with
said Wilcox in the execution of all necessary papers giving
to the proposed company, and to all other companies organ-
ized for similar purposes, the full right to manufacture and
sell gas stoves, containing the improvements secured by all
the letters patent above described, whenever so requested by
said Wilcox.

“In witness whereof we have hereunto set our hands the
day and year above written.

[Signed] « JonN B. FoLEy,
“JEDEDIAH WILCOX.
“Signed and delivered in the presence of
“JurLius Twiss.”

« The said Wilcox performed the work of procuring sub-
scribers for the stock of the contemplated company, and of
organizing said company, and carrying out said plan for the
sale to said company of said letters patent. It was agreed
between said Wilcox and Foley that said agreement and ar-
rangement between themselves, that said Wilcox should re-
ceive a share of the avails of the sale of said patents to said
company, should be kept secret. The plan for the organi-
zation of such company, and which was stated by said Wil-
cox to those whom he solicited to subscribe for the stock of
said company, and who became the stockholders of said com-
pany, and upon which said company was organized, was as
follows :

“The capital stock of the company was to be $30,000,
divided into 600 shares of $50.00 each. There were to be ten
subscribers of said stock, of whom said Wilcox was to be one,
each of whom was to subscribe for twenty shares, and to pay
in $600 in cash. After the organization of the company the
company was to purchase of Foley the said letters patent,
paying him therefor 3,000 in cash, and issuing to him 400
shares of paid-up stock of the par value of $20,000, for which
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said Foley was to subscribe. After having received said
stock said Foley was to transfer twenty shares to each of said
ten subscribers to the stock of said company, and one hun-
dred shares to the treasurer of said company, retaining the
remaining one hundred of said four hundred shares, which
with said $8,000 was to constitute the purchase price of said
letters patent. Thereby each subscriber by payment of $600
was to receive stock of the par value of $2,000; said Foley
was to receive for his patents $8,000, 3,000 being in cash,
and the remainder in paid-up stock ; and there was to remain
in the treasury of the company, as its working capital, $5,000
in stock and $3,000 in cash.

“Said Wilcox in soliciting subscriptions for said stock did
not inform any person of said agreement between himself
and Foley, or that he was to receive any of the avails of the
sale of said patents, but for the purpose of inducing persons
to subscribe for said stock stated to nearly all of the persons
who subscribed for said stock, and who now constitute the
stockholders of said company, that he, Wilcox, was putting
his money into said enterprise upon precisely the same basis
as the others of said subscribers ; and it was with that under-
standing that nearly all said persons subscribed for said stock.

«“Said Wilcox with nine others subscribed for said one
hundred shares of said stock, each receiving ten shares, and
each paying the sum of $600.

“Said Wilcox was present at the first meeting of the stock-
. holders, and was elected temporary clerk and a director, and
voted in favor of the following resolution, which was adopted :

“ Whereas, John B. Foley is the owner of certain letters
patent of the United States for improvements in gas stoves,
issued to said John B. Foley, the one No. 868,988, granted
Aug. 80th, 1887, the other No. 421,258, granted Feb. 11th,
1890, and

¢« Whereas, said letters patent are necessary and convenient
for the purpose of this company, and are valued at the sum
of twenty-three thousand dollars; and

« Whereas, the said John B. Foley is a subscriber for the
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capital stock of this corporation to the amount of twenty
thousand five hundred dollars: Therefore

“Voted : That the directors be and hereby are authorized
and instructed to purchase said letters patent Nos. 368,938
‘and 421,258 from said John B. Foley for the sum of twenty-
three thousand dollars, and to pay him for the same by cred-
iting his stock account the amount of his subscription, to wit:
twenty thousand dollars, and issuing to him full-paid certifi-
cates for same, and to pay him the balance of said purchase
Price, to wit: three thousand dollars in cash.”

“ On the same day at the first meeting of the directors of
such corporation said Wilcox was present, and voted in favor
of the following resolution which was passed:

“ Voted : To purchase of John B. Foley, as authorized and
instructed by vote of the stockholders passed this day, letters
patentof the United States, Nos. 368,938 and 421,258, and that
in payment therefor the president and secretary be instructed
to issue to him stock certificates full-paid to the amount of
twenty thousand dollars, and that the treasurer be instructed
to pay him the sum of three thousand dollars in cash, upon
receipt of proper deeds of said letters patent.

“ At a meeting of the directors of the plaintiff corporation,
held Feb. 24th, 1890, three days after the organization of the
corporation, it was agreed between Foley and the Yale Gas
Stove Company that three notes for one thousand dollars
each, payable two, four, and six months from that date, should
be given by the company and accepted by Foley in place of
the $8,000 in cash, which it had been arranged should be
paid Foley as a part of the purchase price of said letters
patent.

“Said Foley was also a director of said corporation. Said
three notes were duly received by said Foley, and 400 shares
of paid-up stock of said company, of the par value of $20,000,
were issued to said Foley in payment of his subscription for
said amount of stock. As soon as could be conveniently ar-
ranged thereafter he transferred to each of his ten associate
subscribers, including said Wilcox, twenty shares of the
stock so issued to him, and also transferred to the treasurer
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of the corporation one hundred shares of said stock, and be-
tween Wilcox and Foley transfers were made as provided in
said agreement between them, Foley receiving ten of the
twenty shares, subscribed for by Wilcox, and Wilcox receiv-
ing on or before Dec. 1st, 1890, from Foley fifty of the one
hundred shares issued to Foley as a part of the purchase
price of said patents.

“The first note for $1,000 was paid to said Foley, and out
of the proceeds thereof, on April 80th, 1890, he paid to said
Wilcox 8300, which was expressed to have been received by
Wilcox on “account of contract.” When the second note
matured, though the corporation had the funds in the bank
to pay the same, and though said Foley could have had the
payment of the same at once, and was requested by said
company to receive payment, yet Foley declined to receive
payment. His reason for so doing was his unwillingness to
pay any further sum to Wilcox. Foley did not draw the
payment of the second note until a few days before the 9th
of October, 1890, and on the 9th of October, 1890, he paid
Wilcox $500, and took from him a receipt for such sum “on
account.”

“ Foley did not draw the payment of the third note when
due, although he could then have done so, and was requested
80 to do by the company. Said note has never been paid,
and said company having learned of said agreement between
Foley and Wilcox respecting the division of the proceeds of
the sale of said patents to the company, now decline to pay
the same.

“ Payment of said note has never been demanded by said
Foley. His reason for not having demanded the same was
his unwillingness to make any further payment to Wilcox.

“On the day of 1891, Wilcox brought suit
against Foley upon the said written agreement between them,
the same being one of the suits in which this finding is made.

“If said agreement between Foley and Wilcox is valid
there is due thereon from Foley to Wilcox the sum of $1,000.

« After said suit was brought the terms of the written
agreement between Wilcox and Foley first became known te
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the directors of the Yale Gas Stove Company, whereupon
said company, having been advised that said agreement be-
tween Wilcox and Foley was illegal and void, instituted
their action against said Wilcox, which is one of the cases in
which this finding is made.

« Of the eighty shares of stock so received by said Wilcox
five shares had been transferred by him to one Starr before
the commencement of said suits, fifty-five of said shares stand
in the name of Henrietta B. Wilcox, and twenty are owned
by said Wilcox. Of the 55 shares owned by Henrietta B.
Wilcox twenty shares were the shares originally subscribed
for by Wilcox in his own name. He in fact acted at the re-
quest of his wife and as her agent in making such subscrip-
tion, and the $600 paid for said stock was the money of said
Henrietta B. Wilcox ; said twenty shares were issued to said
Wilcox as trustee. Twenty shares were afterwards at the
request of Wilcox transferred to her by said Foley.as bonus
upon said subscription. The remaining fifteen of said fifty-
five shares were transferred to said Henrietta B. Wilcox by
her husband in consideration of an indebtedness of said Wil-
cox to his wife in about the sum of $800. Said Wilcox at
no time informed his wife of said agreement between himself
and Foley.

“ Since its formation said corporation has continued to
manufacture and sell gas stoves under said patents, the busi-
ness of said company has been prosperous, and said company
has paid in each and every year upon its capital stock divi-
dends ranging from 10 to 16 per cent. I find the value of
said stock to be $50.00 a share.

“Said corporation has never offered to return or transfer
to either said Foley, or said Wilcox, said patents, or any
part or interest therein, and has not done any act in rescission
of its purchase of said inventions.

“ At the request of all the parties to said causes the ques-
tions of law arising upon the same and upon said facts are
reserved for the advice and consideration of the Supreme
Court of Errors, next to be holden at New Haven, within
and for the Third Judicial District, on the third Tuesday of
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January, 1894, except that judgment is rendered in favor of
Henrietta B. Wilcox in the first entitled case.”

Jokn W. Alling, for the Yale Gas Stove Co. and John B.
Foley.

I. Two propositions are now so well established that it is
hardly necessary to cite authorities in their support. 1. A
director is under the obligations of a trustee, and the cor-
poration is his cestui que trust. 2. Such a trustee may not
make a personal profit out of his cestui que trust, and if he
attempts so to do, and actually receives money or property
as such profit, the cestu? que trust can recover by legal action.

The proposition that a director is a trustee has been so
recently decided in the case of Mallory v. Mallory, Wheeler
Co., 61 Conn., 131, as to make it unnecessary to refer to any
other decision. We would call special attention to the opin-
ion, on pages 187-142.

It is clearly well settled that a director is liable to be sued
by the corporation for all profits which he may have secretly
made, directly or indirectly, from dealings with the corpora-
tion. Cook on Stocks and Stockholders, §§ 649, 650 ; Rail-
road Co. v. Kelly, 77 111, 426 ; Wardell v. R. R. Co., 108 U.
S., 651 ; Courier v. West Shore R. R. Co., 35 Hun, 855 ; Em-
ma Stlver Mining Co.v. Lewis, L. R., 4 C. P. D., 396 ; Bank
of London v. Tyrrell, 5 Jur. N. S., 924 ; McGourkey v. To-
ledo § Ohio Central R. R. Co., 146 U. S,, 536 ; Sargent v.
Kansas M. R. R. Co., 12 Ry. Corp. L. J., 28 ; 29 Pac. Rep.,
1063.

II. The case would be clear against Wilcox, even if he was
not a director, because he was the promoter of this corporation.
Cook on Stockholders, § 651 ; Morawetz, § 546 ; Bagnall v.
Carlton, L. R., 6 Ch. Div., 871 ; New Sombrero Phosphate
Co. v. Ehrlanger, 5 Ch. Div., 78 ; Simonds v. Vulean Oil 4
Mining Co., 61 Pa. St., 202. A case in point is South Jop-
lin Land Co. v. Case,104 Mo., 572. The promoters of a cor-
poration stand in a confidential relation, not only to each
other, but to all who may subsequently become members of
* the corporation, from the time they begin to promote the as-
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sociation, and will be required to account for the profits made
by the purchase of the property for the company, and its sale
to it at an advance. Paducah Land C. § I. Co. v. Mulhol-
land, (Ky.) Gen. Digest, 1898, vol. VIII, page 584, § 226.
That no fiduciary relations existed between the corporation
and its promoters, at the time the latter obtained a contract
for the purchase of land, will not prevent the retention on
their part of the secret profits in the sale of the land to the
corporation from being fraudulent. Mission Land & Water
Co. v. Flash, (Cal.) 82 Pac. Rep., 600.

ITI. It is understood that the claim of Wilcox is two-fold.
First. The corporation made a good thing out of the purchase
of the patents, and it does not lie in its mouth to object that
he made a better thing. This claim needs no comment. Sec-
ond. That the corporation is bound to rescind the purchase
of the patents, and to offer to return the same to Foley and
Wilcox. The law gives no such option to such director. The
option is with the defrauded corporation. Neither Foley nor
Wilcox are in any position to claim the benefit of a rescis-
sion of the contract in question. Wilcox has not offered to
the corporation the profits which he attempted to make. Nor
does it yet appear that Foley or Wilcox desires that the sale
of the patents to the corporation should be rescinded. Wil
cox having permitted the corporation to embark its capitalin
the business, in such a way that the rescission of the purchase
of the patent is not feasible, cannot base his title to the profits
of this transaction upon any such ground as that he is enti-
tled to retain them, unless the corporation abandons its whole
enterprise. Such a proposition is inconsistent with the law,
which holds that a director or a promoter cannot make a se-
cret profit out of his transactions with his corporation. Bag-
nall v. Carlton, supra ; Whaley Bridge Printing Co. v. Green
& Smith, L. R., 5 Q. B. Div., 109 ; Sydney § Wigpool Iron
Ore Co. v. Bird, L. R., 81 Ch. Div., 828 ; reversed, 838 Ch.
Div., 85; South Joplin Land Co. v. Case, supra ; Emma Sil-
ver Mining Co. v. Lewis, 4 L. R., Com. Pleas Div., 397-409 ;
Gray v. Lewss, L. R., 8 Ch. App., 1085; Hersey v. Vesey,
24 Me., 9.
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IV. With reference to the suit of Wilcoz v. Foley, it re-
quires but little argument, and no authority to sustain the
proposition that the contract between them was illegal and
against good morals, and in fraud of the corporation of which
both were directors and promoters.

V. The organization of the Yale Gas Stove Co. was legal.
The 20 per cent required was paid in in cash. Butif illegal it
would not avail as a defense. Stafford Nat. Bank v. Palmer,
47 Conn., 443; Naugatuck Water Co. v. Nichols, 58 Conn.,
403 ; Morawetz on Corporations, Vol. 2, chapters 8 & 9, de
validity of corporate acts and illegal incorporation.

William L. Bennett, for Jedediah Wilcox.

I. The agreement between Foley and Wilcox was a valid
contract. It was entirely proper for Foley, in consideration
of the energy and experience of Wilcox, to give to his asso-
ciate an interest in half his patents and half the proceeds of
their sale ; and it was equally legal for them to stipulate that
the patents should be sold for money and stock in a corpora-
tion to be formed to manufacture under the patents. All
these provisions could be carried out without fraud and con-
template no fraud. It cannot be presumed that the contract
was entered into to be performed in any other than a legal
manner.

When, therefore, Mr. Wilcox began to solicit subscriptions
to the stock of the new corporation he had an interest with
Mr. Foley in the patents to the full extent to which the con-
tract gave him an interest. He had in fact entered into a
partnership, to which Mr. Foley contributed his patents, and
Mr. Wilcox his influence and experience, the profits of which
were to be divided. Neither could sell the patents for any
less consideration than that fixed by their contract.

II. In making the contract, Jedediah Wilcox acted wholly
for himself and stood in no fiduciary relation to the Yale Gas
Stove Company, or any of its stockholders. Gover’s Case.
L. R., 20 Eq. Cas., 114 ; Ladywell Mining Co.v. Brookes, 1.
R., 84 Chan. Div., 398; New Sombrero Mining Co. v. Erlanger
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L. R., 5 Ch. Div., 73; Erlanger v. New Sombrero Mining Co.,
L. R., 3 App. Cas., 1218.

ITI. If it be assumed that Wilcox, as director, or while
holding a fiduciary relation to the corporation, sold the
patents to it without disclosing his interest therein, such sale
is yet not void but is voidable only. Until rescinded by the
company it is good. Barrv.N. Y., L. E. 4 W. R. R. Co,,
125 N. Y., 263, 277, and the cases therein referred to.

There has been no rescission of the contract of sale. The
patents have proved far too valuable for such action to be
thought of. This action is brought against Wilcox—Foley
not being a party—to recover his, Wilcox’s, profits. As the
action has been brought by the company with full knowledge
of the facts, they have elected to hold the patents.

IV. Inasmuch as Wilcox was acting for himself alone,
and was not a fiduciary of the company at the time when he
acquired his interest in the patents, there were but two
courses open to the company, to wit: they could affirm the
sale, or rescind it, return the patents and sue for their price.
They cannot, as they are here attempting, keep the patents,
and recover the consideration received by Wilcox from Foley.
This question arose in the case of In re Cape Breton Land
Co., L. R., 29 Ch. Div., 795, and it was held that the com-
pany had no action against the agent. This case, In re Cape
Breton Land Co., is said by the judges to be the first in which
the point directly arose, but CorToN, L. J., on page 804, re-
fers to the opinion of Lord CAIRNS in the noted case of Er-
langer v. New Sombrero Phosphate Co., 8 App. Cas., 1234—
85. The decree in this case required the return of the island
with an accounting and return of the profits made in work-
ing it.

gI‘he question again came up and was directly decided in
Ladywell Mining Co v. Brookes, L. R., 8¢ Ch. D., 398; 85
Ch. Div. 400. The principle that a voidable contract re-
mains good until rescinded, and that, to rescind, the property
obtained under the contract must be returned, is well illus-
trated in a case decided in the Court of Appeals, in New
York, in 1891. Barr v. N. Y, L. E. 4 W. R. R. Co.,12b

Vor. Lx1v.—8
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N. Y, 268; and see also Baird v. Mayor, etc., 96 N. Y., 567 ;
Grymes v. Sanders, 98 U. S., 63; and the cases cited in
Tryon v. White § Corbin Co., 62 Conn., 171.

V. The Yale Gas Stove Co. does not appear in court with
clean hands.

The real bargain between Foley and the Yale Gas Stove Co.
fixed the price to be paid for his patents at $3,000 in cash and
$5,000 in stock. But to avoid the joint stock corporation
law and to defraud the public and such as might thereafter
purchase their stock, the company, all the subscribers joining
with Foley, made a sham contract by the terms of which it
appears in the records and organization of the corporation
that the value of Foley’s patents was $23,000, and that the
company had agreed to pay him therefor $3,000 in cash and
$20,000 in paid-up stock. Under a secret agreement after-
wards carried out, Foley was to return to the subscribers
810,000, and to the corporation itself $5,000 in full-paid
stock. By this false valuation of the patents, one half of
the capital stock appears, falsely, to have been paid up.

We submit that a court of equity finding the Yale Gas
Stove Company and its subscribers to have been parties to
this contract and arrangement, and that it is from the terms
of this same contract and arrangement that they are here
asking to be relieved, will leave them where they have placed
themselves. With what propriety can the court decree that
one party shall give up to the other an illegal profit while
permitting that other to keep an equally illegal profit ob-
tained in the same transaction ?

The court may well permit the parties to remain as they
are.

VI. The case of Jedediah Wilcoz v. John B. Foley is an
action brought upon the contract of Jan. 14th, 1890. This
contract was fully performed by Mr. Wilcox, but has not
been performed by Foley.

The contract has been performed by Wilcox. Foley’s re-
fusal to receive from the Yale Gas Company the money which
they were ready and willing to pay cannot, of eourse, be set
up in his behalf as a defense to the action.
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If our contentions in the case of the Yale Gas Stove Co. v.
Wilcoz are sustained, there is, of course, no defense to this
action.

FeNN, J.  Upon the facts appearing upon the record, it is
claimed in behalf of Jedediah Wilcox, the defendant in the
principal case, that the agreement between Foley and himself
was a valid and proper contract which could be carried out
without fraud, and contemplated none ; that therefore, when
he began to solicit subscriptions to the stock of the new cor-
poration, he had an interest in the patents; that he was in
fact a partner with Foley, that in making this contract with
Foley he acted wholly for himself, and stood in no fiduciary
relation to the Yale Gas Stove Company, or any of its stock-
holders. “There was,” says his counsel, “no man, and no
body of men, who had any hold upon him at the time he made
this contract; nor any to whom he owed a duty, nor any
selected, and in contemplation, to whom he might owe a
duty.” The objections “ that a resale to some new corpora-
tion was contemplated; that the purchase price was to be
new stock of such corporation; that but little time elapsed
between the two contracts; ”’ are said to be *all met and an-
swered ’ by the cases of Ladywell Mining Co.v. Brookes,L.R.,
34 Ch. D., 898 ; and on appeal, L. R., 85 Ch. D., 400; Gover's
Case, L. R., 20 Eq. Cases, 114; New Sombrero Phosphate
Co. v. Erlanger, L. R., 56 Ch. D., 18; and Erlanger v. New
Sombrero Phosphate Co., L. R., 83 App. Cases, 1218.

It is further said that these cases, and also the case of Barr
v. New York, Lake Erie ¢ Western Railroad Co., 125 New
York, 268, 277, and In re Cape Breton Co.,L. R, 29 Ch. D.,
795, are authorities for the defendant’s further claim, that:
«If it be assumed that Mr. Wilcox, as director, or while hold-
ing a fiduciary relation to the corporation, sold the patents
to it without disclosing his interest therein, such sale is yet
not void, but is voidable only,” and that “but two courses
are open to the company, to wit: they could affirm the sale,
or rescind it, return the patents and sue for the price. They
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cannot, as they are here attempting, keep the patents and
recover the consideration received by Wilcox from Foley.”
In the light of the above claims we will first examine the
cases cited in their support, and see precisely what they hold.
The principal and most recent of these English cases is that
of Ladywell Mining Co.v. Brookes, supra, in which the facts
were, that on February 1st, 1873, one Palin and three asso-
ciates purchased a leasehold mine for £5,000, with a view of
reselling it at a profit to a company to be formed. They af-
terwards made a provisional contract with a trustee for an
intended company for £18,000 in cash. The company was
formed, having for its principal object the purchase of the
mine, and Palin and his associates received their purchase
money of £18,000, April 4th, 1878. The contract of Feb-
ruary 1st, 1873, was not disclosed to the company, nor did it
become known to it until about June, 1888, after it had gone
into voluntary liquidation. In June, 1883, the company al-
lowed judgment by default to go against them, in an action
by the lessor to recover possession of the mine. In 1884, the
company commenced two actions, one against the executors
of two deceased vendors, and the other against the two sur-
viving vendors, to recover the secret profits made by the ven-
dors on their sale to the company, on the ground that they
stood in & fiduciary capacity to the company at the time they
bought the mine. It was held that the evidence failed to
show this to be the fact, and that they were not liable to re-
fund the profit they made on the transaction. The judgment
of Justice STIRLING, 84 Ch. D., supra, was appealed from,
and this appeal constitutes the case in 85 Ch. Div., supra, in
which the former judgment was sustained. There are several
opinions. In that by CorroN, L. J., it is said that the plain-
tiff claims that the defendants stood in such a position at the
time of their purchase that they could not have claimed to have
bought the mine for themselves, and could not, therefore, sell
it at an advanced price, to the company. This is said to be
mainly a question of fact; and on that question the contract
of February 1st, 1878, was in its terms perfectly absolute, and
not dependent on any company being formed; that though
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doubtless it was contemplated a company should be formed,
no part of the purchase money was to be provided for out of
the funds of the company, or to consist of shares of the com-
pany ; and it is added: “One thing which is very strong in
favor of the defendants, is that the whole of the price £5,000,
was, in fact, completely paid when the lease was granted out
of their own money, and not in any way out of money pro-
vided by means of this company;” and finally, it is said that
the facts found did not make the defendants, at the time
when they entered into the contract to purchase, persons so
acting as to entitle the company afterwards to say: «“ When
you bought this mine, you were acting for us; this purchase,
although made by you, is one which must be considered as
having been made by you for the company which was after-
wards formed at your invitation.” LINDLEY, L. J., concur-
ring, said there might be a case for rescission, if rescission
were possible ; but that rescission was not possible, because
the property assigned by the company did not belong to it any
longer. He added: *“ Then we are driven to consider the
point which was really raised and decided in In re Cape Bre-
ton Company, whether rescission being impossible the com-
pany can obtain from Palin an account of the profit which
he made by the transactions which have been alluded to, and
that depends really upon the evidence. But the evidence
is not sufficient to enable them to succeed. It is not proved
that when Palin bought—that is on the 1st of February, 1878,
he bought for the company which was ultimately formed ;
nor that when he bought the company was so far formed as to
entitle it or its members to claim the benefit of the purchase
on any theory of trusteeship; nor is it proved that persons
were induced to take shares on the faith that the new com-
pany was buying from the old company. It is plain that the
new company did not, in fact, find thé money with which the
vendors were paid. Under those circumstances, can we say
that there was any such relation between Palin and the com-
pany as to entitle the company to say, You bought for us?
It appears to me that the evidence is not sufficient for that
purpose. If it were we could see our way to give relief.’
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Loorss, L. J., also concurring, said: “ The question is, did
Palin and his associates, on the 1st of February, stand in a
fiduciary position towards this company that was thereafter
to be formed ; or, in other words, were they then acting for
the company about to be formed? If they were the plaintiffs
are entitled to succeed.” This, he said, was entirely a ques-
tion of evidence, and that in his view the evidence did not
establish this conclusion. ¢ They bought the mine them-
selves and paid for it out of their own pockets. No person
is called to say they were asked to take shares, by any of
these vendors, because they were forming a company.” He
concludes: “No doubt, having regard to the secret profit
that was made by these vendors the company might have
claimed rescission of the contract, but, in the circumstances,
rescission had become impossible.”

The other cases may be more briefly stated. In Gover’s
Case, supra, one Mappin agreed to buy a patent from Skoines
for £65,000, payable partly in cash, and partly in shares of a
company to be formed to use the invention. Mappin also en-
gaged to use his best efforts to organize the company. Three
months later Mappin agreed with one Wright, who acted as
trustee for the proposed company, to sell the patent to it for
£125,000 payable in cash and shares, and it was also agreed
that Mappin should be appointed managing director. The
company was formed and Mappin became a director. The
suit was an application by Miss Gover, a subscriber pressed
to pay * calls,” to have her name removed from the company’s
register of members, because of the failure to disclose the
Mappin-Skoines contract in the prospectus. It was decided
that the statute did not give a remedy against the company,
but only against a delinquent promoter, and it held that Map-
pin was not a promoter when he made the contract.

In Erlanger v. New Sombrero Phosphate Co., supra, a lease-
hold interest in the island of Sombrero was purchased by a
syndicate acting for themselves alone, and not as the repre-
sentatives of any corporation existing or proposed. Soon
afterwards they formed a joint stock company and sold the
lease to it for double the price paid by them. The contract
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of purchase by the corporation, at its instance, was set aside.
In Inre Cape Breton Company, supra, the facts, briefly, were :
One Fenn was the agent of a company to purchase a specific
property, in which, before the commencement of his agency,
he had acquired an interest. He did purchase it for the com-
pany without disclosing to the company his interest in the
property. After his purchase the facts were fully disclosed,
and with the knowledge so acquired the company elected to
retain the property. It was held the company could not re-
cover. But the courtsaid: « This case is not the case of an
agent who, after he has accepted the agency, has acquired
property, the purchase of which was within the scope of his
agency, and then has resold that property to his principal at
a larger sum, in which case it is obvious that the principal
may say that the original purchase by the agent at a small
price was a purchase in behalf of the principal.”

In Barr v. New York, Lake Erie 4 Western Railroad Co.,
125 N. Y. 268, 277, it is sufficient to say that the principle is
laid down that a voidable contract remains good until re-
scinded, and that to rescind, the property obtained under the
contract must be returned.

Who and what are promoters, so called, of corporations,
and what their relations to the corporations which they help
to form, has been more frequently judicially considered and
determined by the English courts than by those of this coun-
try. Some English cases appear to be more in point, as ap-
plicable to the questions arising upon the record, than those
cited by the defendant, to which we have just referred. A
promoter has been defined to be a person who organizes a
corporation. It is said to be not a legal but a business term,
“usefully summing up, in a single word, a number of busi-
ness operations, familiar to the commercial world, by which
a company is generally brought into existence.” Bowex, J.,
in Whaley Bridge Calico Printing Co. v. Green et al., 28
Wkly. Rep., (Q. B. Div.,1880,) 851,852. That such persons
occupy & fiduciary relation toward the company or corpora-
tion whose organization they seek to promote, is well settled
by the decisions of both countries. Lord CorToN prefers to
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call them ¢ trustees.” Bagnall v. Carlton, 6 Ch. Div., 385.
Sir George JESSEL, M. R., in New Sombrero Phosphate Co.
v. Erlanger, supra, said : “ Promoters stand in a fiduciary re-
lation to that company which is their creature.” In Erlanger
v. New Sombrero Phosphate Co., supra, the Lord Chancellor
said of promoters: ¢ They stand, in my opinion, undoubtedly
in & fiduciary position. They have in their hands the crea-
tion and molding of the company; they have the power of
defining how, and when, and in what shape, and under what
supervision, it shall start into existence and begin to act as
a trading corporation. If they are doing all this in order that
the company may, as soon as it starts into life, become, through
its managing directors, the purchasers of the property of them-
selves, the promoters, it is, in my opinion, incumbent upon
the promoters to take care that in forming the company they
provide it with an executive, that is to say, with a board of
directors, who shall both be aware that the property which
they are asked to buy is the property of the promoters, and
who shall be competent and impartial judges as to whether
the purchase ought or ought not to be made. I do not say
that the owner of property may not promote and form a joint
stock company, and then sell his property to it, but I do say
that if he does he is bound to take care that he sell it to the
company through the medium of a board of directors who
can and do exercise an independent and intelligent judg-

ment on the transaction, and who are not left under the be- -~

lief that the property belongs, not to the promoter, but to
some other person.” Lord O’HAGAN, referring to the same
subject, expressed a similiar opinion in even more emphatic
language, declaring that while an original purchase might be
legitimate, and not less so, because the object of the pur-
chaser was to sell it again, and to sell it by forming a com-
pany which might afford them a profit on the transaction,
yet: ¢ The privilege given them for promoting such a com-
pany for such an object, involved obligations of a very serious
kind. It required, in its exercise, the utmost good faith, the
completest truthfulness, and a careful regard to the protec-
tion of the future stockholders.”
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The test, therefore, of the validity of such transactions is
that it must, in all its parts, be open and fair, so that the
promoters shall not in fact, substantially “act both as ven-
dors and vendees, and in the latter capacity, approve a trans-
action suggested by them in the former.” Foss v. Harbottle,
2 Hare, 461, 488; McElhenny's Appeal, Hubert 0il Co., 61
Pa. St., 188; Simons v. Vulcan Oil and Mining Co., 61 id.,
202; Densmore Oil Co. v. Densmore et al., 64 id., 48; Pitts-
burgh Mining Co. v. Spooner, T4 Wis., 807 ; So. Joplin
Land Co. v. Case et al., 104 Mo., 572; In re British Seamless
Paper Boz Co., L. R., 17 Ch. Div., 467; Phosphate Sewage
Co. v. Hartmont, L. R., b id., 394. In the last case, the
distinctive feature was that the vendors paid the commis-
sion to the trustees who received the property on behalf of
the company. They were compelled to pay it to the com-
pany. In Hichens v.Congreve,1 Russ. & My., 150, (on appeal,
4 Russ. Ch,, 562,) three promoters induced their company to
buy a mine for £25,000, of which they received from the
vendor and divided among themselves £15,000. This they
were compelled to account for to the company. Similar cases
are Beck v. Kantorowicz, 8 Kay & Johnson, 280; Whaley B.
C. P. Co. v. Green et al., supra; Emma Silver Mining Co. v.
Grant, 11 Ch. Div., 918; Bagnall v. Carlton, supra; Kent
v. Frechold Land § Brick-making Co. (Limited), 17 L. T., N.
S., 77; Ex-Mission Land & Water Co.v. Flash et al., 97 Cal..
610.

It is an undoubted rule of law that where two or more per-
sons associate themselves for the purpose of purchasing prop-
erty, and one of them represents to the others that particular
property can be bought for a designated price, which he pro-
cures to be paid by his associates, when in fact he receives a
difference between said sum and a less one, he may be com-
pelled to account for such difference without any rescission
of the contract, and although the property may be worth all
or more than was paid for it. BEmery v. Parrott, 107 Mass.,
956. The same principle is applied against promoters of cor-
porations, in case of any secret contract more favorable than
that disclosed. Pittsburgh Mining Co. v. Spooner, supra, and
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the very numerous cases therein cited; and an exhaustive
note by Mr. Freeman, to said case, 17 Am. St. Rep., 149, 167.
See also, as applied to directors, Cook on Stock, §§ 649, 650 ;
Gilman, Clinton § Springfield Railroad Co. v. Kelly et al.,
77 111., 426 ; Wardell v. Railroad Co., 1038 U. S., 651; Mec-
Gourkey v. Toledo 4 Ohio Central Railroad Co., 146 id.,
536.

A careful examination of the cases, will, we think, disclose
two grounds of the liability of defendants to corporations for
undisclosed profits resulting from transactions with such cor-
porations; first, where the defendants are corporate fiducia-
ries. The characteristic of this relation is trust. Such a
relation undoubtedly exists between companies and their
officers, such as directors. Mallory v. Mallory Wheeler Co.,
61 Conn., 185. With reference to promoters, since a man
cannot receive an appointment from a non-existent company,
the proof may be less obvious; but it may nevertheless be
shown conclusively, by a variety of representations, admis-
sions and acts. The second ground of liability is fraud. The
law does not prohibit a promoter from dealing with his com-
pany. But he must make full disclosure to the company of
his relations to the property that is the subject of his deal.
Suppression, concealment, or misrepresentation of material
facts, is fraud ; upon proof of which, rescission of contract, or
repayment of the secret profits will be compelled.

A very recent English case, in which a secret arrangement
between a promoter and a director of a company was con-
sidered, is that of In re North Australian Territory Company
(Archer’s Case), L. R. 1892, Ch. Div., Vol. 1, p. 322. The
facts in the case were these: Archer being requested by the
promoter of a projected company to become a director, agreed
to do so upon the terms that if he should at any time desire
to part with the shares he was to take in order to qualify him
as director, the promoter should purchase them of him at
the price he should pay for them. The company was subse-
quently formed, and Archer became a director, took the
qualification shares, and paid for them at par, out of his own
money, and from time to time acted as director; but he never
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disclosed to his co-directors, or to the company, his agreement
with the promoter. He afterwards resigned his office of di-
rector, and, subsequently to his resignation, the promoter, at
his request, paid to him the sum which he had paid for the
shares, and accepted a transfer of them. At that time the
shares were valueless in the market. In the winding up of
the company, the liquidators asked that Archer be ordered to
pay to them the sum received by him from the promoter, with
interest; and it was held, reversing the lower court, that,
having regard to his position, as director of, and therefore
agent for the company, whatever benefit or profit accrued to
him under the indemnity constituted by his secret agree-
ments with the promoter, belonged to the company ; and that
the retention by him of the proceeds of the indemnity occa-
sioned a loss to the company, for which he was accountable,
with interest, upon what was declared to be the principle of
Hay’s Case, Law Rep., 10 Ch., 593, and Pearson’s Case, 5 Ch.
Div., 886. During the argument the counsel for the liquida-
tors, in support of the appeal, were stopped by the court, and
counsel for Archer then proceeding, were submitted to some
peculiar interruptions by the judges. Fry, L. J., asked:
“ Why should not Archer be accountable for the £500, as
¢property’ of the company retained by him?” Counsel re-
plied : “ The real question is, Did the company suffer loss by
what was done? They never had the £500, and therefore
cannot be said to have lost it. In the majority of cases in
which a director has been held accountable to the company
he has, in effect, received money which originally came from
the coffers of the company, as in Hay's Case, and the cases
already mentioned.” BOWEN, L. J.: “ Smith being in a fidu-
ciary relation to the company, had no right to give a director
a benefit without the company knowing it. An indemnity
against loss is a valuable consideration.” Counsel said: “ At
the time the letter was written Archer had not taken the
shares, and had not then agreed to become a director. Again,
there is no evidence that the contract was not disclosed to
the company.” FRrY, L. J., asked: “ Would an honorable
man assent, a8 Arecher did, to accepting this indemnity, on the
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terms that he was to keep it secret? If it was not actually
dishonest, it seems to me to be a very improper course of
proceeding.” BOWEN, L. J.: «“Isit right that the wolf should
give a sop to the watch-dog, without his master’s leave?”
This question appears to have practically “closed the de-
bate.” The opinions of the judges, separately declared, ap-
pear at considerable length in the report, and are so able
and apposite, that we regret that we cannot feel warranted
in quoting from them.

Applying the principles recognized in the decisions to
which we have referred, to the case before us, it seems clear
that the plaintiff in the principal case is entitled to recover.
The finding is explicit that the original arrangement between
Wilcox and Foley contemplated no acquisition of any inter-
est in the patents by Wilcox, but the organization by Wilcox
of a corporation, and the sale to it of such patents; then a
division between Foley and Wilcox of the avails of such
sales. The written contract between Wilcox and Foley was
entered into for the purpose of carrying out said plan of or-
ganizing the company, selling the patent and dividing the
avails. In the agreement itself, while it is stated, under a
“ whereas,” that Wilcox is desirous of owning one half of
said patents, yet the very writing discloses that the proper
construction of this language is that the patents, as belong-
ing to Foley, should be sold to a joint stock corporation to
be organized by Wilcox, for twice the sum that Foley was
willing to dispose of them for, namely, for the sum of three
thousand dollars in cash to be received from the company,
and five thousand dollars of the capital stock of the company,
and that then Foley should give to “said Wilcox, one half
of the three thousand dollars cash, as soon as received, and
one half of the five thousand dollars of the capital stock of
the company, as he shall receive it.”

Such being the arrangement, it was, very appropriately,
agreed that it should be kept secret. Wilcox, in soliciting
subscriptions for stock, most scrupulously observed such ob-
ligation of secrecy, and also went further, and « for the pur-
pose of inducing persons to subscribe for said stock, stated to



FEBRUARY, 1894. 126

Yale Gas Stove Co. v. Wilcox. Wilcox v. Foley.

nearly all of the persons who subscribed for said stock, and
who now constitute the stockholders of said company, that
he, Wilcox, was putting his money into said enterprise upon
precisely the same basis as the other of said subecribers.
And it was with that understanding that nearly all of said
persons subscribed for said stock.” The corporation was or-
ganized, and Wilcox, at its first meeting, was present, and
was elected temporary clerk and a director, and voted in favor
of a resolution which was adopted, which recited that Foley
was the owner of certain letters patent, necessary and con-
venient for the purposes of the company, and which directed
their purchase for certain stock, and the sum of three thou-
sand dollars in cash.

It will thus be seen that the transaction between Wilcox
and Foley contemplated, and Wilcox, in its execution, both
as promoter and director, used every possible species of bad
faith, breach of trust, and infidelity while occupying such a
fiduciary relation. Placing the actual conduct of Wilcox
side by side with the standard of conduct required of those
in such positions, as declared by the judges in the New Som-
brero Phosphate Co. Case, supra, so much relied upon as au-
thority by the defendant, the contrast is overpowering.

Although many of the very numerous cases which we have
cited, and almost numberless others to which reference might
also be made, are direct authorities for the doctrine that in
such cases as that before us, a defendant may be compelled
to account, though no offer of rescission is made, and the
property may be worth as much or more than was paid for
it, and although the subject has already been incidentally re-
ferred to and considered in certain aspects of it, in this opin-
ion, yet, in view of certain language in some of the cases
upon which the defendant relies, including Mallory v. Mal-
lory Wheeler Co., supra, and Tryon v. White § Corbin Co.,
62 Conn., 171, it may be useful further to say, that properly
understood, there is nothing in any of such cases cited by
the defendant in conflict with the doctrine stated. Thus, in
Mallory v. Mallory Wheeler Co., supra, the plaintiff aought
to recover a sum as balunce of salary claimed to be due him
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for services rendered as chief manager and director of the
defendant’s business. It was claimed that the contract under
which such service was performed was void, or if not void
that it was voidable at the option of the corporation. This
court, treating it as a case in which a director had made use
of a fiduciary relation to secure for himself an advantageous
contract for a salary, held that, independent of the question
of public policy, such transaction was voidable at the elec-
tion of the corporation. The court then added: *It may
fairly be gathered from the authorities cited, that the rule
we are now considering does not operate ipso vire to avoid
every transaction of a trustee made with his beneficiary, in
which he is interested. It is generally limited in its opera-
tion to rendering it voidable at the election of the party
whose interests are concerned in the question of its affirmance
or disaffirmance. If, therefore, nothing was done in avoid-
ance, the transaction remains. 2 Pomeroy’s Eq., §1077;
Duncomb et al.v. New York, Housatonic § Northern Railroad
Co., 84 N. Y., 190,198. Much more if the transaction has
been ratified by that party. Barr v. New York, Lake Erie
4 Western Railroad Co., 125 N. Y., 2556.” This court, in
that case, was considering a transaction in which there was
no concealment or secret profit, and nothing proved to have
been done, in actual, as distinguished from constructive bad
faith, or fraud, and the plain distinction between such a case
and the one under consideration in reference to equitable
relief, is clearly shown in the section referred to in Pomeroy,
1077, and the very numerous authorities cited in the exhaust-
ive note to that section, in the second edition. The same
thing may be said in reference to other cases relied upon by
the defendant; and we think the contention that a person
who, first as a promoter, then as a director, induces a corpo-
ration to embark its capital in a business in such a way that
the rescission of its purchase of property, essential to_the
continued life of the company, can only be made by the sac-
rifice of such existence, can retain his secret profits in the
transaction, unless the contract shall be rescinded and the
enterprise abandoned, is contrary to the doctrine of numer-
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ous cases, and without the intended sanction of any. Such
a rule would permit retention of secret profits, and its en-
forcement would turn the courts into promoters, not of cor-
porations, but of frauds upon them, numerous enough as
they are, and needing no such promotion. ¢It is a general
rule that a party defrauded in a bargain, may, on discover-
ing the fraud, either rescind the contract and demand back
what has been received under it, or he may affirm the bar-
gain, and sue and recover damages for the fraud.” Cooley
on Torts, 589, 591, and cuses cited in note 2. Thus, if, after
discovering a shortage in goods, the price is paid, an action
lies for the fraud, although the contract may not be disaf-
firmed. Numan v. Oberle, 90 Mo., 666. So also, in case of
wrong dealing by a trustee, the rule is, when the facts come
to the knowledge of the cestu: que trust, he may either affirm
or repudiate the transaction, and if he does the former he
may yet recover secret profits. Thus, where a partner sold
his own goods to a partnership without the knowledge of his
associates, he was held liable to account to them for the
profits. Bentley v. Craven, 18 Beavan, 75. See also, Kim-
ber v. Barber, L. R., 8 Ch. App., 56; Getty et al. v. Devlin
etal, 54 N. Y., 412.

The same rule applies in the law of principal and agent,
and of attorney and client; indeed in every case where one
improperly conducts himself to his own advantage while
acting in any fiduciary capacity. The language, therefore,
cited from Mallory v. Mallory Wheeler Co., and the state-
ment in Tyryon v. White § Corbin Co., supra, p. 178, that
«“an acceptance of the benefits of the transaction imposes an
obligation to assume its burdens,” and the principles stated
in other decisions relied upon by the defendant, have no
legitimate application to cases where a corporation seeks to
recover from a promoter or director money had and received,
which in equity and good conscience belonged to the corpo-
ration. Instead of rescinding the transaction of purchase,
the corporation by its suit, affirms it and enforces the real
contract as made for its benefit, and not the pretended con-
tract, as simulated, in order to defraud it. In such a case the
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corporation recognizes the obligation to assume the burdens,
and only demands that it shall receive * the benefits of the
transaction.” Indeed the principle of Murray v. Jennings,
42 Conn., 9, is decisive of this whole matter.

The defendant in the principal case further contends that
the Yale Gas Stove Company does not appear in court with
clean hands. It is said the finding shows that, * the real
bargain between Foley und the Yale Gas Stove Co., fixed
the price to be paid for his patents at $3,000 in cash and
$5,000 in stock ;” but that to avoid the joint stock law, and
to defraud the public, a sham contract was made ; that there-
after a court of equity should leave them where they have
placed themselves. ¢« With what propriety,” it is asked, “can
the court decree that one party shall give up to the other an
illegal profit, while permitting that other to keep an equally
illegal profit obtaiued in the same transaction.”

The maxim that “he who comes into equity must come
with clean hands,” has no such application as the defendant
seeks to give it. It refers solely to willful misconduct in re-
gard to the matter in litigation. Snell’s Eq., 35. Though
an obligation be indirectly connected with an illegal transac-
tion, it will not thereby be barred from enforcement, if the
plaintiff does not require the aid of the illegal transaction to
make out his case. Armstrong v. American Exzchange Bank
of Chicago, 133 U. S., 433 ; Lewis’§> Nelson’s Appeal, 67 Pa.
St., 168, 166; Woodward v. Woodward, 41 N. J. Eq., 224 -
Pittsburgh Mining Co. v. Spooner, supra.

Finally, the suit was properly brought by the corporation,
instead of by its stockholders. The question arose in New
Sombrero Phosphate Co. v. Erlanger, supra, and JAMeEs, L. J.,
said (5 Ch. Div,, p. 122): * The company represent the con-
tracts of yesterday as of to-day, as they will the contracts of
to-morrow or the next day, or next year. They represent the
contracts which were made by the company ; they are-liable
upon the contracts, and they have every right in respect of
those contracts which an individual being would have if he
had the like case, or was under the like liability. Therefore,
I am of the opinion that the company not only can sue, but
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that the company was the only proper plaintiff that could sue
upon the case made by this bill.” See, also, 1 Morawetz,
§ 546; 8 Pomeroy’s Eq., §§ 1094, 1096, and the numerous
cases therein cited. Indeed, no contention upon this point
was made.

In reference to the suit of Wilcoz v. Foley, the contract be-
tween them was manifestly opposed to public policy, to good
morals ; it is illegal, and cannot be enforced. If any one has
a cause of action against Foley, not upon the contract but by
reason of the transaction to which it led, it is the corporation,
and not Wilcox.

The Superior Court is advised that judgment be rendered
for the plaintiff, in Yale Gas Stove Co. v. Wilcoz, to recover
three thousand dollars, with interest on $500 of said sum,
from Oct. 9th, 1890, to the date of said judgment, and inter -
est on the balance of $2,500, from Dec. 1st, 1890, with costs.
And in the case of Wilcoz v. Foley, that judgment be ren-
dered for the defendant.

In this opinion the other judges concurred.

’

CHARLES C. FoRD vs. Joén:rn HUBINGER.

Third Judicial District, New Haven, January Term, 1894. ANDREWS, C. J.,
TORRANCE, FENN, BALDWIN and HAMERSLEY, J8.

It is no ground of abatement that the plaintiff is the assistant clerk of the
court in which the action is brought. The mere opportunity to do wrong
which an officer or servant of the court has, does not deprive the court
of jurisdiction.

The plaintiff sued to recover for services rendered the defendant in nego-
tiating for the purchase of certain real estate afterwards bought by the
defendant. The defendant claimed to have proved that he had paid
the plaintiff a certain sum, which the latter received and accepted in
full of all claims and demands on account of such services; and request-
ed the court to charge the jury that if they should so find, the plaintiff
could not recover, even though he might originally have been entitled
to more. Held, that the request was a proper one and should have been

Vor. 1.X1v.—9
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complied with, either in the words of the request or in equivalent lan-
guage; and that the failure to so charge was error.

If payment was made and accepted as claimed by the defendant, he might
rightfully and without further liability to the plaintiff avail himself of
such services in any subsequent purchase by him of the property.

[Argued January 24th—decided February 19th, 1894.]

AcTION to recover for services rendered the defendant in
negotiating for the purchase of certain real estate ; brought
to the Court of Common Pleas in New Haven County and
tried to the jury before Hotchkiss, J. ; verdict and judgment
for the plaintiff and appeal by the defendant for alleged er-
rors in the rulings and charge of the court. Error, and new
trial granted.

The defendant also filed a motion for a new trial for a ver-
dict against evidence.

The defendant pleaded in abatement and to the jurisdio-
tion of the court, because the plaintiff was the assistant clerk
of the court. To this plea the plaintiff demurred, and the
court sustained the demurrer. '

The defendant’s second defense alleged that the plaintiff
undertook to purchase for the defendant said real estate for
the sum of $90,000, and that it was an express condition of
the agreement that if he succeeded in making the purchase
for that sum, then the defendant was to pay him therefor
the sum of $200, and no more; and that if he did not sue-
ceed, then the defendant was to pay him nothing but his
expenses ; that the plaintiff did not succeed in making the
purchase, and abandoned all effort to do so ; that he rendered
his account to the defendant amountingin the whole to $60.00;
—¢and thereupon the defendant paid the same and the
plaintiff received and accepted said sum in full satisfaction
of all claims against him, for and concerning the matters set
up in said complaint.” This defense was denied by the
plaintiff. This payment was claimed to have been made
about the first day of September, 1891.

Upon the trial the defendant offered evidence tending to
prove and claimed that he had proved the allegations of said
defense.
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It appeared that the defendant in February, 1892, pur-
chased the said real estate of the owner for the sum of
$100,000.

The defendant asked the court to instruct the jury as fol-
lows: “The defendant claims that in September, 1891, he
prid the plaintiff a sum of money which was accepted by the
plaintiff in full of all demands and claims in the premises,
and if the jury find that said sum was so paid by the defend-
ant, and was so accepted by the plaintiff, the plaintiff cannot
now recover any more even though he might originally have
been entitled to more.”

In the charge to the jury the judge referred to this claim
of the defendant and to the above request several times.
Hesaid: «If you find that it (said payment) was in full set-
tlement, and that Ford was then discharged, and that the
final purchase by Hubinger was not facilitated by what Ford
had done, then he would be precluded from further recovery.”
In another part of the charge he said: «If, on the contrary,
you find that the defendant once employed the plaintiff and
settled with him and dismissed him, and the plaintiff did no
more for Mr. Hubinger, and that his services did not facili-
tate the purchase of this property, that the contract was
ended, then you cannot properly find for the plaintiff and
should find for the defendant.” In another place after read-
ing to the jury the plaintiff’s request, as above, the judge
said: «“I have modified that so it will read as follows: ¢ The
defendant claims that in September, 1891, he paid the plain-
tiff a sam of money, which was accepted by the plaintiff in
full of all demands and claims in the premises. And if the
jury find that such sum so paid by the defendant, and 8o ac-
cepted by the plaintiff in full’ here I add: ‘and the defend-
ant did not authorize the plaintiff to proceed and continue
in his service, and did not afterwards in the purchase of the
property avail himself of the plaintiff’s efforts and services,
and such services did not facilitate the purchase, then the
plaintiff cannot recover any more even though originally he
might have been entitled to more’—and I will add, ¢ pro-
vided it was the intention of the plaintiff to release him from
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any further claims in the matter, so far as having been origi-
nally entitled to recover more, and having given a receipt
which claimed to have been in full’ In other words, (I
didn’t get the entire meaning of that request in looking it
over) : As I understand it that request to charge is, that if
the defendant paid him in full of all demands in September,
then he would not be entitled to recover any more, even al-
though he may originally have been entitled to more ; while
if the plaintiff, with full knowledge of all the circumstances,
and intending to give the defendant a receipt in full of all
his demands, accepted this sum, it would be a receipt in full ;
but if he only intended to apply it on account, or if it was
only on account of certain services, and with the expecta
tion that if the sale was thereafter consummated he would
be entitled to a further sum, then such receipt would not
preclude him from making further demand.”

Charles S. Hamilton, for the appellant (defendant).
William H. Ely, for the appellee (plaintiff).

AxprEWS, C. J. There was no error in sustaining the
demurrer to the defendant’s plea in abatement. The cases
cited by his counsel are not in point. Dyer v. Smith, 12
Conn., 884 ; Doolittle v. Clark, 47 id., 816. In those cases
it was the act of the party which rendered the proceeding
void. The jurisdiction of the court was not challenged. If
it had been averred in the plea that the plaintiff had done
or attempted to do some improper act, doubtless the court
could declare the whole action void. But the opportunity
to do wrong which the servant or officer of a court has, does
not deprive the court of jurisdiction. .

In respect to the request for instructions to the jury there
is error. If the plaintiff had accepted payment in full, that
was a bar to his recovering anything more. The receipt of
a payment tendered and accepted in full was a discharge of
his entire claim. Abdorn v. Rathbone, 54 Coun., 444 ; Gates
v. Steele, 58 id., 816 ; Buell v. Flower, 89 id., 462; Ager v.
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Ashmead, 81 id., 447 ; Beam v. Barnum, 21 id., 200; Can-
field v. Eleventh Sch. Dist., 19 id., 529 ; McGuire v. Law-
rence Mfy. Co., 1566 Mass., 324.

The request was apparently predicated on the law as laid
down in these and other like cases, and it should have been
complied with in the very words in which it was made, or in
equivalent words. If the defendant satisfied the jury that
he had made such a payment as he claimed to have made,
he was entitled to have them told explicitly what its effect
would be on the plaintiff’s right to recover. This was not
done. The instructions given implied that the payment, al-
though the jury should find that it was made and accepted
in full of all claims, would not preclude a further recovery
unless it should also appear that the services which the plain-
tiff had rendered did not in any way facilitate the subsequent
purchase of the property. Each time the judge alludes to
this payment in the charge he couples it with this condition.
It is, perbaps, true that the judge didn’t get the entire mean-
ing of the request in looking it over. The defendant contend-
ed that he had made a payment to the plaintiff in September,
1891, to be in full, and which the plaintiff accepted in full
of all the matters claimed in the action. If such a payment
was made, then the defendant owned all the services which
the plaintiff had rendered, and might make such use of them
as he chose or as he found advantageous. He might right-
fully, and without further liability to the plaintiff, use such
services in facilitating a purchase of the property. If such
a payment had been made, then the plaintiff had parted with
and the defendant had acquired those services, as fully as
though the plaintiff had sold to the defendant some tangible
thing, as barrels of flour or tons of coal. The jury should
have been told that -in such case their verdict must be for
the defendant.

There is error and a new trial is granted.

In this opinion the other judges concurred.
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WALLACE E. JOHNSON vs. SAMUEL NORTON.

Third Judicial District, New Haven, January Term, 1894. ANDREWS, C. J.,
TORRANCE, FENN, BALDWIN and HAMERSLEY, J8.

Chapter LI. of the Pablic Acts of 1883 permits any cause tried to the jury
to be brought before the Supreme Court of Errors upon the ground of
a verdict against evidence. But it has not changed the principles which
determine under what conditions a verdict may be set aside as against
evidence.

It still remains true that a new trial will be granted only where manifest
injustice has been done by the verdict, and the wrong is so plain and
palpable as clearly to denote that some mistake was made by the jury
in the application of legal principles, or as to justify the suspicion that
they, or some of them, were influenced by corruption, prejudice, or
partiality.

The court in the present case, having reviewed the entire evidence, reached
the conclusion that not only was the verdict not against the evidence,
but that it expressed the only correct conclusion to which the jury
could come.

[Argued January 25th—decided February 19th, 1894.]

AcTION to recover damages, under § 1344 of the General
Statutes, for injuries caused to plaintiff’s land by a fire al-
leged to have been set by the defendant upon his land, whence
it ran upon the plaintiff’s land ; brought before a justice of
the peace and thence by defendant’s appeal to the Court of
Common Pleas in New Haven County, where it was tried
to the jury before Hotchkiss, J.; verdict and judgment for
the plaintiff for $20.00, and appeal by the defendant upon
the ground that the verdict was against the evidence. New
trial denied.

Henry F. Hall, for the appellant (defendant).
E. A. Merriman, for the appellee (plaintiff).

AxDREWS, C. J. The complaint in this case alleges that
the plaintiff was, on the 1st day of April, 1892, the owner of
a certain piece of land in the town of Cheshire, and that the
defendant was the owner of a certain other piece of land in
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the same town ; that on the 19th day of that month the de-
fendant set a fire on his own land, which ran upon the land
of the plaintiff and did damage. The action was first brought
before a justice of the peace in the said town of Cheshire,
where judgment was rendered for the plaintiff to recover the
sum of $20.00. The defendant then appealed to the Court of
Common Pleas in New Haven County.

In the latter court the cause was tried to a jury who re-
tarned a verdict in favor of the plaintiff for the same sum.
The defendant thereupon moved for a new trial on the ground
that the verdict was against the evidence, and the court cer-
tified the evidence to this court. After reading the whole
evidence and duly considering the same, we are convinced
not only that the verdict is not against the evidence, but
that it is fully supported by the evidence, and expresses the
only correct conclusion to which the jury could come.

In dismissing the motion we think it necessary only to
observe, that while Chapter LI. of the Public Acts of 1898,
under the provisions of which this case comes before us, has
made some changes in the mode of access to this court, it
has made none in the principles which determine under what
conditions a verdict may be set aside, as against evidence.
It still remains true that this relief will be granted only when
manifest injustice has been done by the verdict, and the
wrong is so plain and palpable as clearly to denote that some
mistake was made by the jury in the application of legal
principles, or as to justify the suspicion that they, or some of
them, were influenced by corruption, prejudice, or partiality.
It could not have been the intent of the new statute to en-
able counsel to bring a case here, at the expense of the State,
upon a motion of this character, which they did not think
might fairly be claimed to fall within this rule.

A npew trial is denied.

In this opinion the other judges concurred.
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Lizzie T. BARNES vse. WiLLIAM H. STARR, EXBOUTOR,
ET AL.

Third Judicial District, New Haven, January Term, 1884. ANDREWS,C. J.,
TORRANCE, FENX, BALDWIN and HAMERSLEY, J8.

The plaintiff and the defendants’ testator, who were engaged to be married,
executed an ante-nuptial contract whereby the former, in considera-
tion of receiving $5,000 from the latter, or from his estate in case she
outlived him, relinquished all her statutory rights in his estate. This
agreement was made for the purpose of being shown to the friends and
relatives of the testator who were opposed to, and endeavoring to dis-
suade him from, such marriage, and thereby removing their opposi-
tion; and the testator promised that as soon as it had accomplished its
object, the contract should be destroyed. The parties were shortly af-
terwards married. The husband, however, did not destroy the con-
tract, but caused it to be carefully preserved, and meanwhile made a
will in which he bequeathed to the plaintiff $5,000, in lieu of dower
and of any statutory right in his estate, ‘‘ according to the terms of a
countract of marriage,” etc., referring to said ante-nuptial contract.
The plaintiff knew, about & year before her husband’s death, that the
oontract was still in existence, but did nothing to assert her alleged
rights until after his death.

Held, that the plaintif’s conduct in executing the ante-nuptial contract
for the purpose of deceiving the heirs at law of her intended husband,
debarred her from receiving aid from a court of equity ; and that the
maxim that he who comes into a court of equity must come with clean
hands, was applicable, and prevented the plaintiff from obtaining
equitable relief. And especially so where, as in the present case, the
plaintiff unreasonably delayed, without any apparent cause, in expos-
ing the alleged fraud, until after the death of the other contracting
party; although the law imposed upon her the duty of speedy action
after obtaining knowledge of the facts.

[Argued January 16th—decided March 6th, 1894.]

Svuir for the cancellation of an ante-nuptial contract en-
tered into between the plaintiff and the defendants’ testator ;
brought to the Superior Court in Fairfield County and tried
to the court, John M. Hall, J.; facts found and judgment
rendered for the plaintiff and appeal by the defendants.
Judgment reversed.

The case is sufficiently stated in the opinion.*

* Counsel for the appellants, having received the supplementary brief of
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Samuel Tweedy and Lyman D. Brewster, with whom was
J. Belden Hurlbutt, for the appellants (defendants).

I. Will a sealed and acknowledged agreement, expressly
authorized by statute, mutual in its consideration, entered
into by the petitioner for the express intention of deceiving
third persons contingently interested in the subject-matter of
the agreement, and whose conduct and duties would neces-
sarily be affected by the sham agreement, and which was to
be destroyed after accomplishing its purpose, and which does
in fact deceive the persons it was intended to deceive, be can-
celed by a court of equity on the request of the petitioner,
after the death of the other party to the instrument, to the
injury of the parties whom it was intended to deceive? Is
not the delictum of the plaintiff increased by not exposing the
deception after the making of the will and during the life of
the husband, after she knew it had not been destroyed? In
re Great Berlin Steamboat Co., L. R., 26 Ch. Div., 616.

If it be said that this sham agreement differs from a sham
deed, in fraud of creditors, to which it has been likened, in
that the creditors in that case are defrauded of a present prop-
erty right, we say in reply: the irrevocability applies to sub-
sequent creditors, as well as to existing ones, and that after
the will was executed the relatives had an existing property
right, as they had an assignable interest before the will was
made. Trull v. Eastman, 8 Met. (Mass.), 121; Jenkins v.
Stetson, 9 Allen, 128 ; McBee v. Myers, 4 Bush (Ky.,) 856;
Fitzgerald v. Vestal, 4 Sneed (Tenn.), 258 ; Stewart v. Stew-
art, 5 Conn., 821.

The plaintiff must come into court with clean hands. He
must not be a party to the deception of which he complains.
Cadman v. Horner, 18 Vesey, 10; Clermont v. Tosbrough, 1
J. & W., 112; Strathmore v. Bowes, 2 Cox, 28; 1 Pom. Eq.

the appellee only an hour or two before the argument was to begin, re-
quested an extension of the usual time for argument, on that account.
Counsel for the appellee made no objection.

The court, under the circumstances, granted the request, but stated that
if the appellants’ counsel had asked that the brief should not be received
because presented so late, the court would have enforced the rule and
declined to receive it.—R. )
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Juris., §§ 398, 401,404 ; 1 Beach, Modern Eq., § 78; Huzley
v. Rice,40 Mich., 78; Peck v. Derby, L. R., 8T Ch. Div., 541;
Pidding v. Howe, 8 Sim., 477; Story’s Eq. Juris., 13th ed.,
Vol. I, § 293. As to underhand agreements in cases of mar-
riage, see Boynton v. Hubbard, T Mass., 102; Roberts v. Rob-
erts, 3 Peere Williams, T4 and note; Bigelow on Fraud;
Palmer v. Neave, 11 Vesey Jr., 165; Ainslie v. Medlycott,
9 id., 24 and note ; Seott v. Scott, 1 Cox Ch., 366, 378, 879;
2 Swift’s Digest, 89 (side p. 79); Story’s Equity, 18th ed.,
§§ 266, 270; Pomeroy on Equity, § 931, note 2; Duval
v. Wellman, 124 N. Y.,156. The parties to this contract did
not occupy any confidential relation. Neely’s Appeal, 124
Penn. St., 406 ; Shear’s Appeal, 121 id., 808 ; Kesler's Es-
tate, 143 id., 886.

I1. The facts found do not warrant the decree. The court
does not find that any of the alleged false representations
were proved, except the promise to destroy. Does a parol
promise not to perform a written promise, of itself warrant
the canceling of the written promise? Such oral promise
is within the statute of frauds. Reed on Stat. of Frauds,
§ 478 and cases cited. If admissible, the fact thereby proved
did not constitute an actionable fraud. A mere promise to
do an act in the future is not a fraud. Fenwick v. Grimes,
6 Cranch C. C., 439; Long v. Woodman, 58 Maine, 49; Burt
v. Bowles, 69 Ind., 1; Foutie v. Foutie, 84 id., 433 ; Bethell
v. Bethell, 92 id., 818 ; Seivking v. Litzer, 81 id., 18; Gage
v. Lewis, 68 111, 604; Knowlton v. Keenan, 146 Mass., 86 ;
Dane v. Morris, 149 id., 188; Feret v. Hill, 15 C. B., 207;
Farrar v. Bridges, 3 Hump. (Tenn.), 566 ; Viscountess v.
Mazwell,1 Peere Will.. 618; Maunsell v. White,4 H. L. 1055 ;
Beattie v. Lord Ebury, T Ch. App., 804; Ex parte Fisher v.
Court C. P.,18 Wend., 608. The cases of Ayres v. French,
41 Conn., 142, and Dowd v. Tucker, 41 id., 197, are not in con-
flict with our position and claim. In Ayres v. French the
general rule is recognized (page 158), and that case is likened
to that of a purchaser of goods with a preconceived design
not to pay for them (and not a mutual design); and Dowd
v. Tucker is put on the same ground and also that of a trust.
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III. Even if the false promise to destroy the sham agree-
ment is actionable it is not the gist or substance of the com-
plaint. Pomeroy on Remedies and Remedial Rights, 554
557 ; Bigelow on Fraud, 490, 491; Pettigrew v. Chellis, 41
N. H,, 95; Page v. Parker, 40 id., 47; Phalen v. Clark, 19
Conn., 488.

IV. The decree is bad for contradiction and uncertainty.
Where the findings are contradictory, those must be applied
which are most favorable to the defeated party in aid of his
exceptions. Bonnell v. Griswold,89N.Y., 122,127 ; Schwin-
ger v. Raymond, 88 id., 192.

Goodwin Stoddard and Samuel Fessenden, for the appellee
(plaintiff).

1. Courts of chancery have long exercised jurisdiction to
adjudge void in the hands of a defendant instruments un-
lawfully obtained from a plaintiff, and to order their surren-
der and cancellation whenever such order ought, in equity
and good conscience, to be made.

It is one of the facts in this case that the signature of the
plaintiff to the ante-nuptial agreement involved was obtained
from the plaintiff by Mr. Barnes through his misrepresenta-
tion, deceit and deliberate and designed fraud, while he stood
in the relation of betrothed husband to her. Beach on Mod-
ern Equity, Vol. 2,§ 561 ; Pomeroy’s Eq., Vol. 2, § 870 ; Vol. 8,
§ 1877; Vol. 2, § 850 and note ; Story’s Eq., Vol. 2, §§ 692,
694, 695, 695a.

Courts of equity exercise a vigilant scrutiny of marriage
settlements and ante-nuptial agreements generally, owing to
the confidential relations of the parties, whenever fraud has
been alleged. :

The following are some of the leading modern cases on
this subject : Pierce v. Pierce, T1 N. Y., 154 (1877) ; Kline
v. Kline, 57 Penn. St., 120 (1868) ; Nealey's Appeal, 124 id.,
406 (1889); Falk v. Turner, 101 Mass., 494 (1869); Rus-
sells Appeal, 75 Penn. St., 269 (1874) ; Page v. Horne, 11
Beav., 227 (1848); Cobbett v. Brock, 20 id., 524 (1856);
Taylor v. Rickman, 1 N. C., 278 (1858) ; .Coulson v. Allison,
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De Gex, F. & J., 5621 (1860) ; James v. Holmes, 31 L. J. (N.
S.) Ch., 567 (1862); Oliver v. Oliver, 4 Rawle, (Penn.) 141
(1888). And see review of the adjudication on this subject,
White and Tudor’s Leading Cases in Equity, 4th Am. ed.,
p. 1156, case of Huguenin v. Basely, and note.

IT. The plaintiff’'s complaint presented to the court this
question : “ Was her signature to the writing obtained by
the fraudulent and deceitful promise of Mr. Barnes to destroy
the paper and his fraudulent misrepresentation of his finan-
cial condition ?” This proposition was denied by the defend-
ants, and upon the issue so joined relevant testimony to show
any part or portion of the fraud set forth in the complaint is
admissible. Holly v. Brown, 14 Conn., 268 ; Sprague v. Tay-
lor, 68 id., 548. Of course we could not prove the promise
to be fraudulent and deceitful without proving, (a) what
the promise was, (4) that it was broken, and (¢) with what
purpose and intent it was made. Bigelow on Fraud, 146 ;
Stauffer v. Young, 89 Penn. St., 455 ; Knight v. Houghtal-
ling, 85 N. C., 17 ; Pomeroy’s Eq., Vol. 2, § 859. The stat-
ute of frauds has no application to such a state of facts.
Jervis v. Berridge, 23 L. R., N. S., 43 ; Browne on the Stat.
of Frauds, 4th ed., § 441a; Rice on Evidence, Vol. I, p. 256 ;
Kersselbrack v. Livingstone, 4 Johns. Ch., 144 ; Glass v. Hul-
bert, 102 Mass., 41 ; Hicks v. Stevens, 121 1ll., 186 ; Murray
v. Mann, 2 Exch., 5568 ; Am. & Eng. Ency. of Law, Vol. 17,
Art., Parol Ev., page 447, and cases cited. Parol evidence is
admissible to resist the fraudulent use of a writing obtained
without fraud. Oliver v. Oliver,4 Rawle’s Rep., 141, (Penn.)
(1888) ; Hirst v. Kirkbridge, 1 Binn., 616 ; Hultz v. Wright,
16 Serg. & R. 845; Lyon v. Huntington, etc., 14 id., 283 ;
Thompson v. White, 1 Dall., 424 ; Rearich v. Swinehart, 11
Pa. St., 240 ; Christ v. Diffendach, 1 Serg. & R., 464 ; Fish-
back v. Woodford, 1 J. J. Marshall, 84 ; Edrington v. Har-
per, 8 id., 858; Brown on Parol Evidence, 66; Hicks v.
Stevens, 121 111., 198 ; Goodwin v. Horne, 60 N. H., 486.

III. If by the rules of evidence the plaintiff’s testimony
was admissible, and the facts alleged are true, the only re-
maining question on this point of the case is whether the
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court is warranted in granting the relief prayed for, namely,
that the writing should be declared void and delivered up to
be canceled. Kelley v. MeGrath, T0 Ala., T5.

That a husband, in contemplation of marriage, may com-
mit frauds upon the rights which on the marriage would ac-
crue to the intended wife, from which, after marriage, a court
of equity will relieve her as it relieves the husband from the
ante-nuptial frauds of the wife, is recognized by a large num-
ber of adjudications in this country, and has the sanction of
a direct decision by Chancellor KENT. 2 Bish. Mar. Wom.,
§§ 852-8; 1 Scrib. Dower, 560, 564; Swane v. Parine, b
John. Ch., 482; 9 Am. Dec., 318; Cranson v. Cranson, 4
Mich., 280; Petty v. Petty, 4 B. Monroe, 815; 29 Am. Dec.,
501; Tate v. Tate, 1 Dev. & Bat. Eq., 22; Smith v. Smith,
2 Halst. Ch., 515; Jenney v. Jenney, 24 Vt., 824; Deermon
v. Deermon, 10 Ind., 69.

IV. A false, deceitful and fraudulent misrepresentation of
intention and purpose whereby the plaintiff is prejudiced in
her rights, is an actionable fraud.

The plaintiff claims that Barnes’ state of mind, intention
and purpose was, under the circumstances, a fact and a ma-
terial fact on which the plaintiff had a right to rely. Cooley
on Torts, p. 487; Long v. Woodman, 568 Me., 49; Mundy v.
Beckwith, 48 I1l., 891; Loupe v. Wood, 51 Cal. 586 ; Jarden

" v. Money,5 H. L. Cas., 185; Cooley on Torts, 486 ; Bradley
v. Obear, 10 N. H., 477; Kley v. Healey, 127 N. Y., 555;
Page v. Bent, 2 Met., 371; Conlan v. Rolmer, 28 Vroom, 68 ;
Norfolk, ete. v. Arnold, 49 N. J. Eq., 395. Intention is a fact
to be proved as any other fact. 11 Am. & Eng. Ency. of
Law, 376.

« It may be difficult to prove the state of a man’s mind ata
particular time, but if it can be ascertained it is as much a
fact as anything else.” Edgington v. Fitzmaurice, 56 Law
Journal Rep. Ch., 650; 8. C., 29 L. R. Ch. Div., 474; Mur-
dick v. Chenango Co. Mutual Ins. Co.,2 N. Y. (2 Comstock),
220-1; See 1 Story Eq. Jur., § 193, note; Smith v. Richards,
13 Pet., 26; Adams’ Eq., p. 177; 2 Parsons on Contracts,
p- 177; Grimm v. Byrd, 82 Gratt., 802; Linhart v. Hartman,
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77 Va., 540; Roer R. § Co. v. Trout, 88 id., 897; 8. C, §
Am. St. Rep., 292-3.

“False representations as to future events will vitiate a
contract where those events depend upon the acts of the party
making the representations and form the inducement for the
contract.” Henderson v. San Antonio, ete. R. R. Co., 17 Tex.,
560; 8. €., 67 Am. Dec., 676; 1 Beach Modern Eq., § 88;
Shackelford v. Handley, 1 A. K. Marshall, 496 ; 8. C.,10 Am.
Dec., 768 ; Bigelow on Fraud, p. 12; Gross v. McKee, 63
Miss., 588 ; Ayres v. French, 41 Conn., 158 ; Dowd v. Tucker,
id., 208 ; Wainwright v. Talcott, 60 id., 48 ; Feltz v. Walker,
49 id., 93.

V. The parties stood in a confidential relation and a court
of equity will not suffer the dominant party to gain an advan-
tage over the other. 8 Leading Cases in Equity, 119; GHl-
more v. Burch, T Or., 874; 8. C., 33 Am. Rep. T15; Kline v.
Kline, 5T Penn. St., 120; Kline’s Hstate, 64 Pa. St., 122;
Tarbell v. Tarbell, 10 Allen, 278 ; Fay v. Rickman, 1 N. C.,
(Bush’s Eq.), 278; Woodward v. Woodward, 5 Sneed, 49;
Achilles v. Achilles, 137 Ill.,589 ; Neeley's Appeal, 124 Penn.
St., 406 ; Page v. Horne, 11 Beav., 227; Wollaston v. Tribe,
9 L. R. Eq., 44.

“ Undue influence may easily be exercised under the inti-
mate relation created by an engagement to marry.” The
Law of Fraud by Bigelow, p.351; 2 White & Tudor’s Lead- -
ing Cas. in Equity, Huguenin v. Baseley, p. 638.

V1. The plaintiff was not in pari delicto.

« Parties are not in in pari delicto unless the act itself is
immoral or a violation of the general laws of public policy,
and when the defendant takes advantage of the plaintiff’s
condition or situation, then the plaintiff shall recover.” Lord
MANSFIELD in Smith v. Bromley, 2 Douglass, 697.

The general rule that equity will not aid either party to a
fraud, does not apply where one of the actors exercises an
undue dominion over the other, by reason either of physical or
intellectual weakness, or from a confidence admitting of im-
position. Boyd v. d’la Montagnie, T8 N. Y., 498; 8. C., 29
Am. Rep., 197 ; Barnes v. Brown, 82 Mich., 146; (’ Connor
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v. Ward, 60 Miss., 1025 ; Freelove v. Cole, 41 Barb., 818; An-
derson v. Meredith, 82 Ky., 664 ; Pinckston v. Brown, 8
Jones Eq., 494; Osborne v. Williams, 18 Ves., 879; Roman
v. Mali, 42 Md., 518 ; Harrington v. Grant, 54 Vt., 236 ; Pos-
ton v. Balch, 69 Mo.,115; Kleeman v. Peltzer, 17 Neb., 881;
Davidsonv. Carter, 55 Towa, 117.

The agreement itself is not contrary to public policy nor
in fraud of the rights of third parties. Itis only an improper
contemplated use by Mr. Barnes of the agreement that can
be complained of, but this surely is not sufficient to support
the doctrine invoked.

“ A party to a contract innocent in itself is not responsible
for or affected by the use which the other may make of the
subject of the contract.” Tracy v. Talmadge, 14 N. Y., 162.

AxprEWS, C. J. The plaintiff is the widow of Samuel
H. Barnes who died at Wilton on the 28d day of April, 1891.
He left a paper which was duly executed as his last will.
The defendants are the executors and legatees named therein,
and all the persons who would be distributees of his estate in
casge of intestacy. The plaintiff was married to the said Sam-
uel H. Barnes on the fourth day of August, 1886. On the
19th day of July, prior to their marriage, they mutually exe-
cuted a marriage contract in these words :—

« This agreement and written contract made this 19th day
of July, A. D. 1886, by and between Lizzie T. Cartwright, of
the town of Norwalk, in Fairfield County and State of Con-
necticut, party of the first part, and Samuel H. Barnes, of
the Town of Wilton, in said county, party of the second part,
witnesseth: That whereas, a marriage is intended to bs had
between the parties to this agreement and contract, and each
has property of his or her own; and in the event of such
marriage, the survivor of them would be entitled to a statu-
tory share of the property owned by the other at the time of
his or her death, as appears by the Statutes of this State.
And whereas, both parties desire that by this written con-
traot said Ligzie T. Cartwright shall receive from the said
Samuel H. Barnes, his promise to pay her the sum of five
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thousand dollars, in the event of such marriage, out of his
estate in case she outlives him, to be hers and her representa-
tives forever, which sum is intended as a provision in lieu of
such statutory share.

“ Now, therefore, in consideration of the premises, and of
the sum of one dollar, received from the said Samuel H.
Barnes by the said Lizzie T. Cartwright, she hereby agrees
to receive and doth receive the same from him as a provision
in lieu of such statutory share of his property, in case she
outlives him, and she doth relinquish and release his estate
from any and all further claims and demands by her and her
representatives thereupon whatever.

“ And the said Samuel H. Barnes, in consideration of the
premises and of the sum of one dollar received to his full
satisfaction from Lizzie T. Cartwright, doth hereby promise
and agree to relinquish any claim upon her estate in case he
outlives her, and in case she outlives him, doth promise to
pay, or that she shall be paid, by his representatives, out of
his estate, to her or her representatives, the sum of five thou-
sand dollars, as a provision for her in lieu of her statutory
share of his estate, to be hers and her representatives and
heirs forever.

“In witness whereof said parties have severally set their
hands and seals the day and year above first written, and to
the faithful performance of which they mutually bind and
engage themselves, each to the other, his executor and ad-
ministrator, and her executrix and administratrix.

“Lizzie T. CARTWRIGHT, [L. S.]
« SAMUEL H. BARNES, [L. S.]
« Signed, sealed and delivered in presence of
«“ CURTISS THOMPSON,
“ HowARD N. WAKEMAN.

“ County of Fairfield, Town of Bridgeport, ss., July 19th,
1886.

“ Personally appeared Lizzie T. Cartwright and Samuel

H. Barnes, signers and sealers of the foregoing instrument,
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and acknowledged the same to be their free act and deed,
before me, Curtiss THOMPSON, Notary Public.”

The complaint in this action, after setting out the fact of
the marriage of this plaintiff to the said Samuel H. Barnes,
and that prior to their marriage they executed the said mar-
riage contract, alleges that :—

« 8. The said Samuel H. Barnes, in order to induce the
plaintiff to execute the said instrument, represented that he
had received a letter from some anonymous writer, declaring
that the plaintiff’s sole object in the proposed marriage with
him, the said Barnes, was to obtain his, the said Barnes’,
money ; that he believed it was inspired by relatives of his
and persons connected with him by marriage, and who were
desirous of becoming the objects of his bounty ; that he de-
sired to convince them that there was no foundation for their
anxiety or fear in this respect; that he did not believe that
such was the object of the plaintiff, or that she had any such
purpose in view, and that he had given them to understand
that he so believed, but that he desired her to execute the
said instrument that he might show it to those who were tak-
ing so much interest in his affairs, in order to relieve himself
from annoyance and vexatious interference by them ; and that
as soon as she had executed it and he had shown it to these
parties, and thereby accomplished the purpose which he had
in view, he would destroy it, and that the plaintiff’s rights
should not be in any manner injuriously affected by the exe-
cution of said instrument or agreement. * * *

« 5. Subsequently,and before the execution thereof, the said
Barnes renewed his request that the plaintiff should join with
him in the execution of said instrument, and as a further in-
ducement to cause the plaintiff to acquiesce and to execute
the same, represented to her that it would make but little
difference to her anyway, as he was worth only fifteen thou-
sand dollars, and he again stated to the plaintiff the reason
why he desired her to execute the instrument, and again de-
clared that he would destroy it as soon as he had shown it tc
the parties to whom he referred.

Vor. 1.x1v.—10
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“6. Relying upon these statements, and the promise of the
said Barnes, the plaintiff was induced to execute the said
instrument, and did execute the same on the 19th day of
July, A. D. 1886. * * *

“10. The said representations made by the said Barnes to
the plaintiff to induce her to execute said instrument, and re-
lying upon which she did execute the same, were false, and
were made with the fraudulent intent to defraud the plain-
tiff, and to induce her to execute said agreement, and with-
out any intention to use it for any such purpose with the
parties referred to by said Barnes, or to destroy it after he
had shown it to them ; and at the time when the said repre-
sentations were made the said Barnes was worth seventy-five
thousand dollars.

«11. Said representations were made, and said instrument
was procured to be executed in the manner in which it was,
fraudulently and with intent to defraud, and to deprive the
plaintiff of her statutory rights in the estate of said Barnes.”

The complaint ended with a prayer that the said marriage
contract be declared to be void, and to be delivered up to be
canceled. The Superior Court passed a decree granting the
prayer of the complaint. The defendants have appealed to
this court. There are in the complaint, as claimed by the
plaintiff, three specifications of fraud by her late husband,
relying upon which she says she signed the said marriage
contract, and on account of which she asks that it should be
set aside : (@) That he had received an anonymous letter,
the authorship of which he attributed to his relatives and
persons connected with him by marriage, warning him not
to marry the plaintiff, and he wanted the contract to relieve
him from their interference, etc.; () that he promised to
destroy the contract as soon as he had secured that purpose ;
and (¢) that he represented to her that he was not worth
more than fifteen thousand dollars.

The finding so far as it bears upon these claims of the plain-
tiff is as follows: The plaintiff, whose maiden name was
Lizzie T. Cartwright, first became acquainted with Mr. Barnes
about the first of January, 1885. He was then a widower--
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his wife having died in the month of September 1884. He
was then seventy-five years of age. It was about the middle
of July that he first proposed marriage to her. She was then
forty-five years old and had never been married. She did
not accept the proposal at that time, hesitating on account of
the disparity of their ages and for other reasons. At that
time and for about ten years prior thereto, she had been liv-
ing with her sister Mrs. George T. Hunter, where she was
treated as one of the family. She had upwards of one thou-
sand dollars deposited in savings banks to her credit. Mr.
Barnes was a well preserved man for his years and apparently
vigorous. He had always been a farmer. The plaintiff knew
in a general way that he had considerable property. She
knew that he owned his farm, which was a nice farm, well
stocked, and that he owned the Van Zant place in Norwalk,
which was worth $5,500, and believed he had sufficient in-
come, or property from which an income was derived by him,
to enable him to give up farming, rent or sell his farm, and
live upon the Van Zant place in a moderate and comfortable
manner, and support her and himself upon the income of his
said property, without the necessity of his performing any
labor himself. But she did not know nor did she inquire the
amount of his property, nor in what it was invested. They
became engaged to be married about the last of August or
the first of September of that year. At an interview which
took place between them about a month after their engage-
ment, Mr. Barnes showed the plaintiff an anonymous letter
which he said he had recently received which read:

“ NORWALK, July 9, 85.
« MB. BARNES.

“Dear Sir :—I write this to warn you against taking a step
you will always regret. Miss. Cartwright is not the woman
you should select for a wife ; she is too hateful and quarrel-
some; she is the most disagreeable person to be found, she
wants to rule and ride over everybody. Now I will tell you
of something I overheard her say. She said when asked if
she loved you, No, how could I love that old thing, but I
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could love his money, and when I get him I will have things
all my own way, and I will make him stand around. Yes,
and so she would. T felt sorry for you to think you were
going to throw yourself into such an abyss of trouble and so
wrote as a friend to warn you in time to steer clear of her.
She expects to marry you and when once installed in your
home, you can bid farewell to happiness. Now this is the
truth, you may not believe it, but will have a chance of be-
lieving it, should you marry her.

« Mr. Hunter would be happy to have some one take her
off his hands, because she quarrels with all around her. Of
course she will be sweet on you, as the spider was on the fly,
until she gets you where she wants you. Then look out.
Remember, you have been warned, now do as you please.
This is in confidence. If you should speak of this it would
all be denied, and smoothed over, but this is the facts I have
written. FroM A FrIEND.”

He said to her he thought it came from Mr. Nelson Gor-
ham’s folks. He also showed her the marriage contract and
asked her to sign it. She asked what it was. He said it was
a little form he wanted her to sign, so that he could show it
to those people who felt so badly about his getting married,
and said to her: “I don’t believe you have any idea about
marrying me for my money, but I would like this, so that I
can show it to them, they feel so badly about my marrying
you, and I want to convince them that you are not such a
person, and you can have confidence in me that I will destroy
it as soon as we are married.” He appeared to be angry and
excited about the letter, and said he did not believe the pur-
port of the letter but thought it a scheme to set him against
her, yet at the same time he would like to have her sign the
marriage contract, so that he could show it to those people
who were complaining or objecting about his getting married,
and that if she would sign it he would destroy it as soon as
he had shown it to them. The plaintiff at that time daclined
to sign the contract. In the autumn of that year Mr. Barnes
again spoke to the plaintiff about the marriage contract, and
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she again declined to sign it, telling him ¢ that the other peo-
ple might get hold of the paper and make trouble.” About
the last of June, 1886, Mr. Barnes spoke again to the plaintiff
about the marriage contract. At that time he told her * that
she need not be afraid to sign this marriage contract; that
all he wanted it for was to convince those people that she
was not the person they represented ; that if she signed it, it
would stop those people bothering her; that it would make
little difference with her any way, as he was not worth more
than $15,000; that after they were married he would have
it in his power to do what was right, and that if she would
sign it he would destroy it as soon as he had showed it to
those people.”

Mr. Barnes had had only one child, a daughter, who was
married to Mr. Nelson Gorham in 1855. She died in 1857,
leaving no children. Mr. Barnes lived with Mr. Gorham for
a number of years after Mrs. Gorham died, and for some time
after Mr. Gorham had married again, and was on terms of
great intimacy with him and his family. Gorham was a near
neighbor to, and at all times a trusted and confidential friend
of, Mr. Barmes. He attended to matters of business for Mr.
Barnes, collected his rents and deposited money for him.
Bradley Gorham, a son of Mr. Nelson Gorham, also attended
to business matters of a like nature for Mr. Barnes.

Mr. Barnes delivered the marriage contract to Mr. Gorham
shortly after the marriage, who informed the nephews and
most of the legatees in the will that he had it, and of the
nature of its contents. He kept possession of it until after
Mr. Barnes’ death.

It is found that relying upon the representations of Mr.
Barnes, and believing that said contract was not to be of bind-
ing force upon her, or in any way affect her right in her hus-
band’s estate after her marriage, but was to be destroyed and
canceled within a short time and as soon as it had served the
purpose which Mr. Barnes said its execution was intended to
accomplish; and without intending to agree to, or to be
bound by the provisions of the said marriage contract, the
plaintiff signed the same on the day it bears date; and that
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the statements made by Mr. Barnes as to the amount of his
property, and to his intended destruction of said marriage
contract as soon as he had shown it to certain people who,
as he claimed, were objecting to his marriage with the plain-
tiff, were false and untrue, and were made to the plaintiff
for the purpose of fraudulently inducing her to sign said
contract, and thereby relinquish the interest in his estate
which would after marriage vest in her as his wife; and that

~ Mr. Barnes was worth at that time at least 75,000, and that
he had no intention whatever of keeping his promise, and
destroying said contract as soon as he had shown it to certain
people, or at any time thereafter. And the trial judge says:
“I find that the plaintiff was induced to sign said contract
mainly by reason of the promise and representation that the
same should be destroyed ; but I do not intend to find that
she was wholly uninfluenced by the other false representa-
tions made to her by her husband previous to the execution
of said contract, and hereinbefore detailed.”

Mr. Barnes made his will on the 16th day of June, 1890.
The plaintiff knew at the time that he was making his will,
but did not know anything of its provisions until after his
death. The plaintiff learned, some time before the will was
made, that the marriage contract had not been destroyed.

Whenever fraudulent representation is the ground upon
which relief is sought in a court, certain essential ingredients
must be proved :—That the representation was made as a state-
ment of fact; that it was untrue and known to be untrue
by the party making it; that it was made for the purpose of
inducing the other party to act upon it; and that the party
to whom the representation was made was in fact induced
thereby to act to his injury. Unless these ingredients are
shown the case is not sustained.

An examination of the foregoing finding discloses that the
representation mentioned in the first specification of fraud
set forth in the complaint, is not found to be untrue, but
rather the contrary. As to the representation which is the
subject of the third specification, it is not found that the
plaintiff was induced thereby to execute the marriage con
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tract. The trial court, after finding specifically that the
promise by Mr. Barnes to destroy the marriage contract did
induce the plaintiff to sign the same, says as to the other
false representations, (of which the one contained in the
third specification is the only one found to be untrue):—
“But I do notintend to find thatshe was wholly uninfluenced
by the other false representations made to her.” The whole
significance of this language is expended in declaring the
state of mind in which the judge then found himself. It is
not a finding that the plaintiff was not influenced by the
other false representations; and still less is it a finding that
she was in fact induced by such other representations to sign
that contract. At the most it is the declaration of an ina-
bility to find either way. The only fraudulent representa-
tion then, upon which the judgment in this case can be
founded, is the promise by Mr. Barnes to destroy the mar-
riage contract.

The circumstances which led up to the making of the con-
tract involved in this case, as they appear in the complaint
and in the finding, and upon which the plaintiff claims that
it should be canceled, are these :—In the summer of 1885 the
plaintiff, a maiden lady of high respectability, aged forty-five
years, of limited pecuniary means, living in the family of her
married sister as a member of the family, received a proposal
of marriage from a man thirty years her senior but well pre-
served, against whose character and standing nothing is sug-
gested, and whom she understood to be possessed of consider-
able fortune. It was an eligible offer, creditable to her, and
one which in a prudential point of view, it would seem, was
an exceedingly desirable one to accept. It is stated on the
very highest authority that marriage is honorable in all. Pre-
ferment in marriage may always be sought by an honorable
woman with the approval of the law, and with the approba-
tion of society. The plaintiff and Mr. Barnes had both
reached that time in their lives when the ardor amantium
does not hold sway, and when considerations drawn from
sober practical experience are altogether more likely to in-
fluence the conduct. At five and forty a woman can calou
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late. Unless the plaintiff was different from most of her sex
she desired this marriage. That she regarded the offer as a
favorable one is shown by her subsequent action. After a
suitable period of delay, sufficient for such reflection and in-
quiry as she deemed necessary, she accepted the offer and she
and Mr. Barnes hecame engaged to be married. No time
was, however, set for the celebration of the ceremony. Short-
ly after their engagement Mr. Barnes received a letter which
is set out in the finding. Its tone of candor towards, and
friendship for, him, and its severe criticisms upon the plain-
tiff, were well calculated to make estrangement between them.
Its authorship gave it much force. Mr. Barnes attributed it
to that family to which he was most closely allied of any in
the world by associations and ties of affection. They were
his most trusted and confidential friends, friends of long stand-
ing who would naturally have great influence with him. Mr.
Barnes also believed that others of his relatives and persons
connected to him by marriage were privy to the letter. Such
objections to her as the letter contained, coming from such a
source, could not be disregarded. If the plaintiff desired to
marry Mr. Barnes, or if Mr. Barnes desired to marry her, such
objections from these people must be met and overcome, other-
wise the marriage would be put in peril. If the near friends
of Mr. Barnes held such an opinion of the plaintiff as that
letter indicated, she would be very unwilling to marry him.
If she was really such a person as that letter described her
to be, it was quite certain he would never willingly marry her.
The use of the marriage contract was adapted to that condi-
tion of things in which they were situated. If Mr. Barnes
could bave that contract duly executed, to show to those
persons from whom the letter came, their oppposition would
be removed. But to have this effect the contract must be a
valid one. To secure that effect the plaintiff signed that con-
tract. It apparently was used as she expected, and such use
accomplished the purpose for which it was intended. Those
persons to whom the contract was shown were apparently
convinced that they had misjudged the plaintiff. All their
opposition ceased ; there was no more interference with Mr
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Barnes, nor was there any more ‘ bothering ” the plaintiff;
the marriage took place and the contract was found later, in
the possession of the very parties to remove whose opposition
it was executed and delivered.

According to the version of the matter given by the plain-
tiff and found by the court, the marriage contract was to be
a valid one for a time—until Mr. Barnes had shown it to
those parties who were objecting to the marriage. It was to
be used with them as a valid one, and then it was to be “de-
stroyed and ocanceled.” There would be little occasion to
“destroy or cancel” an invalid contract. It was this mar-
riage contract, so executed and so used, that the plaintiff
prayed the court to cancel. We think she ought not to sue-
ceed and that the Superior Court erred in granting the prayer
of her complaint.

These circumstances, viewed in that aspect to which the
plaintiff herself asks attention, show that, in order to remove
the opposition which was being made to her marriage with
Mr. Barnes, she took part with him in misleading his rela-

“tives. These relatives were the heirs apparent to Mr. Barnes
—persons who had rights in his estate, of which equity takes
note and permits to be conveyed. 2 Spence, Equity, 865 ;
2 Story’s Equity, 1040e; Fitzgerald v. Vestal, 4 Sneed
(Tenn.), 258 ; Jenkins v. Stetson, 9 Allen, 128. They were
the same persons who are the defendants in this action.
They were interested in preventing the marriage. They
were taking measures to prevent it. They might have suc-
ceeded. To stop their opposition, and to keep it from being
successful by removing it entirely, and to gain the corres-
ponding advantage to herself, she participated in practicing
a deceit on them. She now asks the court to add another
element to her deceit, and make it a fraud by canceling the
contract which she signed to deceive Mr. Barnes’ relatives,
the present defendants, and to take away from them the con-
sideration upon which they ceased their opposition to her
marriage. ‘This is conduct which debars her from obtaining
uid in a court of equity. The very foundation principle of
equity is good conscience. One of its primary maxims is
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that he “ who comes into a court of equity must come with
clean hands ”—a maxim which has been interpreted by long
use to mean that whenever a party who, as actor, seeks to
set the judicial machinery in motion to obtain some relief,
has himself violated conscience or good faith in his prior
conduct connected with the matter of the controversy, then
the door of the court will be shut against him; the court will
refuse to interfere in his behalf, to acknowledge his right, or
to award him any remedy. 1 Pomeroy’s Equity, §§ 898 and
404. In Maddock’s Chancery, Vol. 1, p. 404-5, this rule is
stated somewhat more fully :—* A party calling for the aid of
a court of equity must come, as it is said, with clean hands; it
being a maxim of equity that he that hath committed iniquity
shall not have equity.” Cadman v. Horner, 18 Vesey, 11.
This statement is followed by numerous citations of cases in
which contracts have heen sought to be set aside, or to be
enforced, and in which, by the application of this maxim,
aid has been refused to the plaintiff; as, when it is shown
that there was chargeable to the plaintiff an omission or mis-
take in the agreement; Joynes v. Statham, 8 Atkyns’ Rep.,
888; Woollam v. Hearn, T Vesey, 211; Mason v. Armitage,
18 id., 25; Myers v. Watson, 1 Simons, New. Ch. Rep., 623;
Costigan v. Hastler, 2 Schoales & Lefrey, 156; Howel v.
George, 1 Maddock Rep. 1; that it was unconscientious ;
Vaughan v. Thomas, 1 Brown’s Ch., 556 ; or unreasonable;
Flood v. Finlay, 2 Ball & Beatty, 9; or that there has been
fraud or surprise; Clowes v. Higginson, 1 Vesey & Beames,
526, 527 ; Townshend v. Stangroom, 6 Vesey, 828; Twining
v. Morrice, 2 Brown’s Ch., 826 ; or that there had been con-
cealment; Shirley v. Stratton, 1 Brown’s Ch., 440; Bowles
v. Round, 5 Vesey, 508; or that there had been misrepresen-
tations, whether willful or not, latent or patent; Seott v.
Merry, 1 Vesey Senior, 2; or any unfairness; Wall v. Stubb,
1 Maddock Rep., 54.

The rule just quoted, that he who comes into equity must
come with clean hands, is a broad one. It includes within
its operation several other maxims frequently acted upon in
courts of equity; as, ez turp: causa non actio oritur ; ez dole
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malo non oritur actio; jus ex injuria non oritur ; in pari delicto
potior est conditio defendentis. The fundamental reason
upon which each of these maxims seems to rest is, that a
party does not come into court with clean hands, to whose
cause either of these maxims may be justly applied. See
also 1 Beach, -Modern Equity, § 16; Pomeroy’s Equity,
§§ 397 to 404 inclusive; 1 Story’s Equity Jur. (12th ed.),
§ 64e, note; Snell’s Equity, 85; Smith’s Manual of Equity,
23; Overton v. Banister, 3 Hare, 504; Savage v. Foster, 9
Modern, 85; Nelson v. Stocker, 4 De Gex & Jones, 458, 464 ;
Johns v. Norris, 22 N. J. Eq., 102; Walker v. Hill's Execu-
tors, 22 id.; 518 ; Wilson v. Bird, 28 id., 852 ; Atwood v. Fisk,
101 Mass., 868 ; Creath’s Admr. v. Sims, &6 Howard, U. 8.,
192; Bischoffsheim v. Brown, 34 Fed. Rep., 1566.

A very numerous class of cases coming within the same
equitable doctrine is, where the contract or other act is sub-
stantially a fraud upon the rights, interests, or intentions of
third parties. In a case of this kind, relief is refused to a
plaintiff on the ground that he does not come into court with
clean hands. The general rule is that the parties to a con-
tract must act not only bond fide between themselves, but
that they shall not act mald fide in respect to other persons
who stand in such a relation to either as to be affected by
the contract or its consequences. Pomeroy’s Equity, § 881
Lord HARDWICK in Chesterfield v. Janssen, 2 Vesey Senior,
156, 167; Egerton v. Earl Brownlow, 4 H. L. Cases, 160;
Ferris v. Hendrickson, 1 Edward’s Ch. (N. Y.), 182; Pad-
dock v. Fletcher, 42 Vt., 889; Huazley v. Rice, 40 Mich., 78;
Denison v. Gibson, 24 id., 187; Bolt v. Rogers, 8 Paige (N.
Y.), 154; Dunaway v. Robertson, 95 Ill., 419; Miller v.
Marckle, 21 id.,1562; Everettv. Raby, 104 N. C., 479; Parlett
g Co.v. Guggenheimer & Co., 6T Md., 542, 551; Medford v.
Levy, 31 W. Va., 649; Bleaksley’s Appeal, 66 Pa. St. 187;
Scranton Electric H. § L. Co.’s Appeal, 122 id., 175; Lewis
4 Nelson’s Appeal, 67 id., 166.

There is another feature of the case which invites brief at-
tention. It has been pointed out that the only false repre-
sentation on which the judgment in this case can be founded,
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is the promise by Mr. Barnes to destroy the marriage contract
as soon as he had shown it to those persons from whom he
believed the letter had come. In the same connection it was
noted that a representation to be a fraudulent one, cognizable
as such in equity, or actionable at law, must be made as a
statement of fact, and that it must be untrue at the time it
is made. Counsel for the defendants claim that the promise
by Mr. Barnes to destroy the contract at a future time is not
and cannot be a fraudulent representation. A promise to do
an act in the future cannot be untrue at the time it is made,
and therefore, as is claimed, cannot be a fraudulent repre-
sentation. We suppose the doctrine of this claim-to be well
settled by the authorities. In Beattie v. Lord Ebury, L. R.,
T Ch. App., TT7, 804, it is said :—* There is a clear difference
between a misrepresentation in point of fact—a representa-
tion that something exists at that moment which does not
exist, and a representation that something will be done in the
future. Of course, a representation that something will be
done in the future cannot either be true or false at the mo-
ment it is made, and although you may call it a representa-
tion, if it is anything, it is a contract or a promise.” A
representation of this kind if so made as to be enforceable, is
so because it is a contract. * There is no middle term, no
tertium quid between a representation so made as to be effec-
tive for such a purpose, and being effective for it, and a con-
tract; they areidentical.” Maunsell v. White, 4 H. L. Cases,
1056 ; Jorden v. Money, 51id., 185,218, 214 ; Citizens’ Bank of
Lowisiana v. The First National Bank of New Orleans, L. R.,
6 H. L., 367; Knowlton v. Keenan, 146 Mass., 86 ; Dawe v.
Morris, 149 id., 188-192; Hartsville University v. Hamilton,
84 Ind., 506; Grove v. Hodges, 55 Pa. St., 504; Long v.
Woodman, 58 Me., 49. Counsel for the defendants insist
that this is all there is of the plaintiff’s case and that she can-
not recover.

Counsel for the plaintiff deny that this is the whole of her
case. They admit the rule established by the authorities
cited, but they claim that her case is not in conflict with it.
They insist that the promise to destroy is not their case, cer
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tainly not the whole of it, not the essential part of it. They
say that the promise to destroy the marriage contract at a
future time was coupled with the present intention not to
keep the promise; and that the declaration of a present in-
tention—although the act in respect to which the intention is
declared is future—is the statement of a fact (i. e., the in-
tention) existing at the time ; and that if no such intention
existed, it was a fraudulent representation. Cooley on Torts,
487 ; Dowd v. Tucker,41 Conn., 197; Dow v. Sanborn, 8 Al-
len,182. The Superior Court seems to have adopted the con-
tention of the plaintiff on this point.

In any case where a fraudulent representation has induced
a party to enter into a contract, the contract is not wholly
void. It is voidable only, at the election of the party mis-
led. If nothing is done to avoid such a contract then it stands
as a valid one. Obviously the person misled could waive
the fraud and elect to treat the contract as a binding one.
And what such a person could do directly, he might do in-
directly. A party who, having entered into a contract, after-
wards learns that a fraud has been practiced upon him by
reason of which the contract may be avoided, and who neg-
lects to take seasonable measures to set it aside, will be held
to have waived the fraud and elected to treat the contractas
valid. Especially is this rule applied when, during the de-
lay, the rights of other persons have been changed. The
marriage contract was executed on the 19th day of July, 1886.
The plaintiff was married to Mr. Barnes on the 4th day of
August following. Mr. Barnes made his will on the 16th day
of June, 1890. He died on the 23d day of April, 1891. The
plaintiff testified that she knew “sometime before the will
was made,” that the marriage contract was still in existence
—not destroyed. Whether the expression ¢ sometime ” means
one month, or two months, or more, or less, perhaps makes
no great difference. Whenever it was, at that time the plain-
tiff’s cause of action was complete, as fully as when this suit
was brought. The fraud of which she now complains was
then complete, her knowledge of it was then complete. The
secret agreement between herself and Mr. Barnes, the non:
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performance of which constituted that fraud, could be testi-
fied to by no person other than Mr. Barnes and herself. Mr.
Barnes was then eighty years old. Whether she speculated
on the advantage of having a hostile witness removed is open
only to conjecture. From that time until after the death of
Mr. Barnes she did nothing to assert her rights as she now
claims them. Nothing has been suggested as a reason why
she so remained quiescent, or why she did not take measures
then to have the fraud upon her exposed. During her delay
Mr. Barnes made his will. She knew that he made it, al-
though she did not know its contents. Mr. Barnes died and
the rights of the defendants in his estate have become fixed.
She has been under no disability or constraint; on the con-
trary she has acted, so far as appears, from her own choice.
She did nothing because she chose to do nothing.

In suits to rescind contracts for fraud, it is the duty of a
plaintiff to put forward his complaint at the earliest possible
period. Jennings v. Broughton, 56 De Gex, Marnagthen &
Gordon, 126. ¢ Acquiescence in the wrongful conduct of
another, by which one’s rights are invaded, may often oper-
ate, upon the principles of and in analogy to estoppel, to pre-
clude the injured party from obtaining many distinctively
equitable remedies to which he would otherwise be entitled.
* # * The same rule applies, and for the same reasons, to a
party seeking purely equitable relief against fraud, such as
the surrender or cancellation of securities, the annulling of
a transaction, and the like. Upon obtaining knowledge of
the facts, he should commence the proceedings for relief as
soon as is reasonably possible. Acquiescence consisting of
unnecessary delay after such knowledge, will defeat the -
equitable relief.” Pomeroy’s Equity, § 817 ; Price’s Appeal,
54 Pa. St., 472; Bolton v. Dickens, 4 Lea, (Tenn.,) 569;
German Am. Seminary v. Keifer, 43 Mich., 105.

This part of the case has been noticed, not because the case
depends upon it, but because it illustrates and enforces the
other parts of the case which have been previously considered.
The conduct of the plaintiff touching the subject of her com-
plaint in this action is pretty fully delineated throughout the
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case. It shows that she has not acted with that sincerity,
conscientiousness, candor and regard for fair dealing, which
entitles her to the aid of a court of equity. She does not
come into court with clean hands.

There is error, and the judgment appealed from is reversed.

In this opinion the other judges concurred.

WoniriaM O’FLAHERTY vs. THE CITY OF BRIDGEPORT.

Third Judicial District, New Haven, January Term, 1894. ANDREWS, C. J.,
TORRANCE, FEXN, BALDWIN and HAMERSLEY, J8.

Sections 8 and 11 of the Act amending the charter of the city of Bridgeport
(Special Acts of 1889, pp. 856, 858), relating to the registration of voters
at electors’ and city meetings, are not inconsistent with, and do not
repeal §§ 215 and 222 of the General Statutes requiring the registrars
of voters to complete a correct list of those entitled to vote at the an-
nual town and city election.

The registrars performing the duties so required of them are, therefore,
entitled to recover reasonable compensation.

[Submitted on briefs January 16th—decided March 6th, 1864.]

AcTION to recover compensation for services rendered by
the plaintiff, as registrar of voters, in preparing a registry
list for use in the annual town and city election in Bridge-
port on the first Monday of April, 1892; brought to the
Court of Common Pleas in Fairfield County, and tried to
the court, Curtis, J., on demurrer to the complaint. The
court sustained the demurrer, and rendered judgment for
the defendant, and the plaintiff appealed. The case is suffi-
ciently stated in the opinion. Judgment reversed.

Lockwood and Beers, for the appellant (plaintiff).
Daniel Davenport, for the appellee (defendant).

HAMERSLEY, J. This is a suit to recover payment for
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services rendered by the plaintiff as registrar of the town of
Bridgeport, in completing a registry list for the annual town
meeting held on the first Monday of April, 1892.

The defendant demurred on the ground that there was no
law requiring or authorizing the performance of such ser-
vices ; the demurrer was sustained and judgment given for
the defendant; the plaintiff appealed, assigning as the only
reason of appeal, error in the court below in sustaining the
demurrer. The demurrer admits for the purposes of decision
that the defendant is liable to pay for the services if they
were authorized by law. The case, therefore, involves a sin-
gle question—did the law authorize the registrars of the town
of Bridgeport to complete a correct list of all the electors in
said town prior to the town meeting held on the.first Monday
of April, 18927

Section 215 of the General Statutes imposes such duty
upon the registrars of Bridgeport, and under the provisions
of § 277 they are liable to fine and imprisonment for neglect
to perform that duty; but the defendant claims that § 2156
is inconsistent with the provisions of “ An Act Amending
the Charter of the City of Bridgeport and Consolidating the
Government of the Town and City of Bridgeport,” passed
March 26th, 1889, and published in the Special Acts of the
Junuary, 1889, session (p. 8564), and is therefore repealed by
virtue of the clause in that act repealing all acts and parts
of acts inconsistent with its provisions.

The amendment to the city charter does not purport to
repeal § 215; it is a special act dealing with the municipal
affairs of a single city and was enacted in view of existing
general statutes regulating registration ; and if it can fairly be
construed as consistent with those statutes, it is the duty of
the court to give it such construction. The actual inconsist-
ency alleged between § 215 and the special act is based on the
claim that two sections, to wit, §§ 8 and 11, of the special act
are inconsistent with each other, if § 215 remains unrepealed.
Section 8 provides that all persons registered as electors prior
to the biennial electors’ meetings, and by virtue of such regis-
tration entitled to vote at such meeting in the town of Bridge-
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port, may vote at the succeeding city meeting held for the
choice of officers ; and that at all city meetings all persons may
vote wha possess the specified qualifications (the specified
qualifications being the same qualifications that are prescrib-
ed by § 86 of the General Statutes for voters at town meet-
ings, irrespective of registration). Section 11 provided that at
the annual city meeting on the first Monday of April, for the
choice of officers, votes shall be received * from the electors
then registered.” It is plain from the context that the word
“electors ” is used in the phrase *electors then registered,”
with the meaning * freemen of the city ” or ¢ qualified voters
of the city;” and some confusion in construing this special
act will be avoided by remembering that the act throughout
uses the word “elector” inaccurately. The Constitution
has given to the word ‘elector ’ a precise, technical meaning,
and it is ordinarily used in our legislation with that meaning
only. An “elector” is a person possessing the qualifications
fixed by the Constitution, and duly admitted to the privi-
leges secured and in the manner prescribed by that instru-
ment. The electors, and no others, can vote for state officers
and members of the General Assembly ; they are electors of
the State, but they can become electors only through the
action of the towns, and can only excrcise their exclusive
privileges, as originally defined by the Constitution, in the
towns to which they belong. While the legislature can
permit none but electors to take part in the * electors’ meet-
ing,” it may permit other than electors to take part in town,
city and borough meetings, and to vote for local officers;
hence there is a broad distinction which has been observed
in legislation between * electors’ meetings,” and meetings of
towns, cities and boroughs ; between * electors ” and voters.
Within the meaning of the Constitution there can be no eleo-
tors of a city, and the act, in speaking of ‘meetings of the
electors of the city,” *electors of the city,” and ‘ electors of
the town and city,” is confusing and renders its accurate con-
struction more difficult.

The inconsistency thus claimed between §§ 8 and 11 is that
§ 8 excludes all persons but the electors who were registered

VoL. Lxrv.—11 '
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prior to the biennial state election in November, and by virtue
of such registration were entitled to vote at such election, from
voting at the following annual city election for the choice
of officers ; 1. e., that § 8 excludes from voting at the annual
city election for the choice of officers, all persons except elec-
tors of the State duly registered prior to the preceding bien-
nial state election ; that § 11 provides that at such annual city
election votes shall be received from all voters of the city
then registered ; that if there is no registration except the
biennial registration prior to the said election, the two sec-
tions are consistent; but if the law provides for an interven-
ing registration, then § 8 excludes those registered at the
intervening registration from voting, and § 11 commands
that their votes shall be received, and so there is an incon-
sistency between the two sections; that § 216 of the Gen-
eral Statutes provides for such intervening registration, and
must therefore be repealed by implication.

The difficulties involved in maintaining this claim are ob-
vious, and conclusive against its validity. The general stat-
ute which the defendant claims is repealed in this indirect
manner, deals with a subject distinet from that dealt with by
the special act, and covers a ground not touched by that act.
The former deals with provisions for enforcing throughout
the state a settled policy in respect to the admission of elec-
tors and registration of voters ; the latter deals only with the
special qualifications of city voters, who must exercise their
right to vote in accordance with the general laws regulating
the admission of electors and registration.

Section 215 is a part of the general statutory provision
for requiring in every town in the state a meeting of the se-
lectmen and town clerk, to be held once in every year for the
admission of electors, and for requiring the registrars to an-
nually place upon the registry list the names of the electors
8o admitted, in order that the laws of registration for the pro-
motion of free suffrage may not operate in any town to the
exclusion of any elector, otherwise qualified, from voting at
the state election, and at the annual town election immedi-
ately following his admission as an elector. This general
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statutory provision is contained in §§ 219 to 224 inclusive,
and §§ 207 to 216 inclusive. Section 215 is, therefore, in
reality, but one section of one public act enacted to carry
out one general purpose, and is essential to the accomplish-
ment of the purpose. That purpose is to secure to every
qualified citizen of the state, in whatever town he may live,
the right to be admitted as an elector within the year pre-
ceding each annual town meeting; and to provide in each
town for a correct registry list of all electors before each
electors’ meeting, and for a revision of that list for use be-
fore each annual town meeting for election of officers.

We think that legal effect is given to this intent of the leg-
islature relative to admission of electors and registration of
voters, by the sections of the General Statutes covering the
subject and in force in 1889, when the special act under con-
struction was passed. Section 219 provides for a meeting
of selectmen and town clerk in every town for the admis-
sion of electors prior to each electors’ meeting. As these
electors’ meetings occur biennially in the even numbered
years, §§ 222 and 223 provide for a similar meeting for the
admission of electors prior to each annual town meeting in
the years intervening between the biennial state elections.
Section 207 requires the registrars in every town to com-
plete, prior to each electors’ meeting, a correct list of all
electors entitled to vote in that town at that meeting.

Sections 216 and 216 require the registrars in every town
to further complete that list prior to the town meetings in
the years intervening between the electors’ meetings, by
adding the names of electors whose qualifications have ma-
tured since the last electors’ meeting, and erasing the names
of those who have lost the right to vote. (It is to be noted
that in 1887, in view of the new constitutional provision for
biennial state elections, the legislature passed “ An Act for
the Registration of Electors prior to Annual Town Meetings,”
providing for the admission of electors and their registra-
tion prior to the annual town meeting in every town, in the
odd numbered years; and that as Bridgeport alone held its
town meeting in April, and the act, therefore, would not op-
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erate 8o beneficially for Bridgeport as for the other towns,
a subsequent act was passed providing that the intervening
admission of electors and registration in Bridgeport should
take place prior to its town election in April in the even
numbered years. These two acts were incorporated as §§ 222
and 228, 215 and 218, in the Revision of 1888, adopted at the
same session.)

Having thus carried out, though in a somewhat clumsy
way, the legislative intent of securing the annual admission
of electors and annual registration of all electors admitted in
every town, the General Statutes, in § 233, for securing the
beneficial purposes of registration, provide that *at any
electors’ meeting, and at any town or city meeting for the
election of officers by ballot, those only shall vote who were
registered on the revised list then last completed according
to law.” In this condition of the General Statutes as to the
admission of electors and their registration, the special act
amending the charter of the city of Bridgeport was passed.
If the inconsistency between §§ 8 and 11 of that amend-
ment, claimed by the defendant, exists, such inconsistency
should be reconciled if possible ; but if the amendment is
so carelessly phrased that reconciliation is not possible, it is
by no means clear that sound rules of construction will per-
mit the court to declare a general statute, enacted for a gen-
eral and entirely different purpose, to be impliedly repealed,
in order to reconcile self-contradictory language contained
in a special act; but when it is remembered that this char-
ter amendment especially refers to the annual town election
which, by the terms of the Constitution, must continue to be
held in Bridgeport for the choice .of selectmen, and that the
general statute claimed to be impliedly repealed, was en-
acted for the express purpose of securing to all the citizens
of the state, including the inhabitants of Bridgeport, by pro-
visions for annual admission of electors and annual registra-
tion, the right to vote at such annual town meetings, and that
the alleged contradictory provisions of §§ 8 and 11 of the
charter amendment deal expressly with the qualification of
voters at city meetings only, and do not purport to deal with
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subjects of admission of electors and registration, the argu-
ment is apparent that if it is impossible in construing that
amendment to give effect to the provisions of § 8 and of § 11,
then, as in the construction of every law containing provi-
sions hopelessly inconsistent, effect must be given to those
provisions most consistent with the context and the clear in-
tent of the legislature; and that such difficulty in the con-
struction of the charter amendment does not create that
absolute inconsistency between the special act and the gen-
eral statute which is necessary to justify the court in declar-
ing the general statute repealed by implication.

The defendant appreciates this argument, but seeks to
avoid its force by the suggestion that the special act deprives
the annual town meeting in Bridgeport of all functions ex-
cept the election of selectmen, and deprives the selectmen
of all functions except the admission of electors; and that
it is unreasonable to hold that the legislature intended to
keep in force the general statute providing for the admis-
sion of electors and a registry list for use at a town meeting
held simply for the election of selectmen who have no duties
or powers except the admission of electors; and that such a
conclusion, entailing as it does the making of new voters
and a new registration for use solely at a town meeting,
cannot be entertained for a moment.

The annual town meeting for the election of selectmen is
required by the Constitution. In the selectmen chosen at
such town meeting, with the town clerk, is vested the power
to annually determine the qualifications of electors, and
without their annual election and their judicial action, the
government under the Constitution could not continue ; the
annual town election is the single entrance to our whole
system of State government. If the times have changed
so that the system is oppressive or inadequate in present
conditions, the remedy is with the electors; but so long as
the Constitution remains unchanged, neither the legislature
nor the court can alter the supreme position held by the
annual town meeting, and the court cannot treat as unrea-
sonable any law necessary or proper to secure to each elector
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and citizen qualified to be an elector, his right to vote at
each annual town meeting.

But the defendant goes further, and the main part of his
brief is occupied with an argument tending to establish the
claim that the special act is not simply an amendment of the
city charter, but an act consolidating the town and city
governments; that such legislation is *“unprecedented and
revolutionary,” and that the legislature intended to praoti-
cally abolish the town, and to make even the annual meet-
ing for the election of selectmen *“a part, in fact, of the city
election ; ” and that, therefore, those general laws intended
to secure to all citizens rights of voting at town meetings,
are no longer applicable to the citizens of Bridgeport.

We are not called upon in this case to express any opinion
upon the questions such argument involves, for even if the
claims of the defendant in this matter were correct and his
argument sound, there still remains the decisive question
whether the amendment of the city charter in fact intends
to do away with all admission of electors and all registration
of voters except such as is provided for in connection with
the biennial state elections. We think the amendment ex-
presses no such intention, and that a correct construction of
the language of the amendment is inconsistent with such
intention.

Section 4 of the city charter, to which this special act is
an amendment, provides that ¢every person and no other”
who is an elector of the State qualified to vote at electors’
meetings in the town of Bridgeport, and who shall have re-
sided in said city at least sixty days, shall be an “elector of
said city,” and qualified to vote at any city meeting and to
hold any city office. Section 8 of the amendment simply
modifies this definition and says that, “at all city meetings
all those male citizens may vote who are of the age of 21
years, and who have resided in this state the one year, and
in the town the six months, next preceding, and who have
been duly admitted as electors in said town, or who have a
freehold estate,” etc. It is admitted that the sole object of
this change in the city charter was to require of the voters
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of the city of Bridgeport the same qualifications that are
prescribed by the General Statutes for voters of a town, and
those qualifications are substantially the same as have been
required for town voters for the past seventy years; and the
main practical effect intended by the change is to allow res-
idents of the city not electors, but possessing property qualifi-
cations, to vote at all city meetings; but in the immediately
preceding clause of § 8 it says that, “at all meetings held by
the electors of said city for the choice of officers,” every
person may vote who was registered as an elector on the re-
vised registry list of said town completed for the last pre-
ceding biennial electors’ meeting and who, by virtue of such
registration, was entitled to vote at such biennial electors’
meeting. The defendant construes this language as meaning
that no person shall vote at #ny city meeting for the choice
of officers except electors of the State who have been regis-
tered, and who were qualified to vote at the preceding bien-
nial electors’ meeting; and on this construction bases his
claim that § 8 dispenses with all admissions of electors and
all registration of voters, except for the biennial electors’
meetings, and therefore repeals the statutes providing for
the annual admission of electors and the annual registration
of voters in the town of Bridgeport.

If the defendant’s construction is correct, it necessarily
follows :—that one clause of the seection says that no one
shall vote at the annual city meeting except an elector of
the State who has been registered at a biennial electors’
meeting held five or seventeen months previously, while the
following clause says that any elector qualified by residence
may vote at all city meetings; that one clause says no per-
son possessing property qualification who is not an elector,
can vote at the annual city meeting, while the next clause
says that every citizen possessing the required qualifications
of age, residence and property, may vote at all city meetings,
although not an elector ; and that the main object of the sec-
tion in requiring of all city voters the same qualifications
required of town voters, as well as the main intended effect
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of admitting as city voters persons not electors, but possess-
ing property qualifications, have not been accomplished.

It is too plain for argument that a construction involving
such results cannot be correct, nor is there any real ground
for such a construction; in carrying out its object of pre-
scribing for the voters of the city of Bridgeport the same
qualifications required for voters of a town, the legislature
has adopted substantially the language of § 36 of the Gen-
eral Statutes which prescribes the qualifications of town
voters, and, in adopting that language, may fairly be held to
adopt the meaning which the language used in that section
undoubtedly expresses. The method of construction applied
by the defendant to § 8 of the charter amendment, if applied
to § 86 of the General Statutes, would make that section in-
consistent with the statutory provisions for an annual admis-
sion of electors and registration in every town in the state ;
but it is patent that § 86 is not susceptible of such a con-
struction. Construed in connection with cognate parts of
the General Statutes, the plain meaning of that section is,
that all citizens of the town possessing the qualification of
age and residence, who have been either duly admitted as
electors or, not being electors, possess the required property
qualifications, may vote at all town meetings; but at annual
town meetings for the election of officers, the right of voting
must be exercised subject to the law of registration. Those
electors who were registered on the list completed for the
last preceding biennial electors’ meeting may vote without
further registration ; but that list must be completed by the
addition of the names of those electors who were not so reg-
istered, or whose qualifications have since matured, in order
that such electors may exercise their right to vote; and as
to persons not electors, but entitled to vote by virtue of
property qualification, either the legislature intended that
they should vote at the annual meeting without registra-
tion, or the duty to add them to the completed list is to
be inferred from the various sections relating to registration.
The meaning expressed in § 86 must attach to the similar




MARCH, 1894. 169

O’Flaherty v. City of Bridgeport.

language used by the legislature in § 8 for expressing a sim-
ilar purpose.

Giving this meaning to § 8—a meaning justified as well
by the language used as by the patent analogy between that
section and § 86—all inconsistency apparent between § 8 and
§ 11 disappears. Section 8 prescribes the qualifications of
the city voters, and says that certain of those voters may vote
on the registry list completed for the preceding biennial elec-
tors’ meeting. Section 11 says votes shall be received at the
annual city meeting from all voters then registered; and
§ 215 of the General Statutes, with the provisions of the ex-
isting city charter, supply the machinery for registering all
voters not on the list completed for the preceding biennial
electors’ meeting ; and voters so registered, voting at the an-
nual city meeting, are voters “then registered ” within the
meaning of §11. This view is fully confirmed, if confirma-
tion were needed, by examination of the provisions relating
to city and town elections in the city charter passed in 1874,
to which the special act of 1889 is an amendment.

We see no escape from the conclusion that § 216 of the
General Statutes has not been repealed by the Special Act
of 1889, and that the registrars of the town of Bridgeport
were required by law to complete a registry list for use at
the town and city elections held on the first Monday of
April, 1892, by making such corrections in the registry list
completed for use at the electors’ meeting held in November,
1890, as the law requires in order to make that list a correct
list of those entitled, by § 86 of the General Statutes and
§ 8 of the charter amendment, to vote at said town and city
meeting.

There is error in the judgment of the Court of Common
Pleas, and the judgment is reversed.

In this opinion the other judges concurred.
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JoaN FAWOETT vs. THE SUPREME SITTING OF THE ORDER
OF THE IrON HALL.

Third Judicial District, New Haven, January Term, 1894. ANprEWs,O.J.,
TORRANCE, FENN, BALDWIN and HAMEBRSLRY, J8.

The defendant, an Indiana corporation, was organized as a secret and fra-
ternal society with numerous local branches in this and other States.
Among its corporate purposes was the establishment of a ‘‘benefit
fund ”’ raised by assessments on the members of the various branches
who elected to become participants in that fund, and from which such
members were each to receive a sum not exceeding one thousand dol-
lars, payable at such times and in such amounts as the laws of the Order
and the certificate of membership prescribed. Eighty per cent of each
assessment was remitted by each branch to the treasury of the corpo-
ration and the remaining twenty per cent called the * reserve fund”’
was retained and invested by the respective local branches, subject to
the call of the corporation in installments at stated intervals for its
use in paying its benefit certificates maturing in the future. The de-
fendant having become insolvent, F. was appointed by an Indisna court
receiver of all its assets, and subsequently S. was appointed receiver in
this State and the *‘ reserve fund’’ in the custody of the local branches
was paid over to him by order of court. The two receivers and the
local branches having interpleaded their respective rights to this fund,
and the case having been reserved for the advice of this court, it was
Held (one Judge dissenting) :—

1. That the contract evidenced by the certificate was one between the holder
and the corporation, and that the promise of the latter for the ultimate
payment of the stipulated benefit did not depend upon the sufficiency
of the * reserve fund’’ of the particular local branch to which the holder
belonged, nor was it secured by any pledge of such fund.

8. That such ‘‘reserve fund,” whether in the custody of the branches or
in the hands of the general officers of the corporation, was a trust fund
applicable solely to the payment of certificate holders, and, so long as
the corporation was a ‘‘going concern,” was held in trust for them
generally, without distinction between members of different branches.

8. Thatif the corporation were a ¢ going concern’’ and able by making as-
sessments and with the aid of these several trust funds held by the local
branches, to discharge the trust for the benefit of its certificate hofders,
it would be the duty of the Connecticut receiver to remit such funds
in his hands to the proper general officers of the Order. But as the
corporation was insolvent, disorganized and unable to carry out the
purposes of its incorporation, the payment of assessments having stop-
ped and the Order having become practically dissolved, it was incum-
bent on the courts of this State to see that no injustice would be done
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to its own citizens who were certificate holders, by remitting the funds
to the custody of the Indiana receiver for distribution under the orders
of the Indiana court.

4. That it was not clear that, under the orders and decrees of such court as
they appeared on the record, the certificate holders in this State would
be fully protected in their rights, in case the funds were remitted to
the custody of the Indiana receiver; especially since such orders and
decrees did not apparently recognize the orders of courts in other States
as a justification for the delay of the local branches in those States in
accounting to the Indiana recelver, and made no distinction, as to
those entitled to share in the funds that might come into his hands,
between general creditors of the Order and its certificate holders.

5. That the local branches in Connecticut from whom the receiver in this
State collected the funds in controversy, had the right to be amply
protected by the court in obedience to whose decree they made such
payments; and that this right extended equally to the certificate
holders in such branches by whose contribution these funds were
created.

6. That the performance of the contract of the Order with its certificate
holders having by its fanlt become impossible, each certificate holder
had the right to elect whether to treat the contract as rescinded and
demand a return of what he had paid on it, or to treat it as in force
and claim damages for its non-fulfillment.

9. That the unanimous election of the Connecticut certificate holders to
adopt the former course, had been sufficiently and seasonably made
known by the answers and claims filed in their behalf by the several
branches and trustees.

8. That as against a foreign receiver and assignee, the members of each
branch whose contributions created its ‘‘reserve fund,”” had, under
the condition disclosed in the record, an equitable lien upon it, which
the courts of their own State could best protect; and that equlty would
best be promoted by retaining this fund in the hands of the Connecti-
cut receiver for distribution among those certificate holders of the Or-
der, by whose contributions it was accumulated.

9. That the constitution, laws and rules of the Order did not disclose up-
on their face that its scheme was fraudulent in offering to certificate
holders more than the assessments to be made upon them could justify;
and that in the absence of any finding by the trial court showing the
existence of fraud in ite contracts or management in this State, this
court could not presume or infer that its dealings had been of so fraud-
ulent a character as to deprive the Indiana receiver on that ground of
‘all right to claim the funds in controversy.

10. That the standing of the defendant and of its Indiana receiver was not
affected by § 2892 of the General Statutes, prohibiting foreign life or
accident insurance companies from doing business in this State unless
suthorized by the Insurance Commissioner; since § 2008 excepted
-avery ‘‘secret and fraternal society”’ from such prohibition.

11. Such a corporation does not stand in the same relation to its certificate
holders as that occupied by a life insurance company to its policy hold-
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ers, since it relies for the means of paying the stipulated benefits, not
on the accumulation of premiums paid, but on assessments to be levied
by no fixed rule, upon the different branches of the Order under a
system incapable of application after it had ceased to be a *going
concern.”’

12. That the claim of F., the Indiana receiver, should be disallowed.

18. That the funds in the hands of receiver S. should be distributed, after
payment of necessary costs and charges, among the holders of benefit
certificates outstanding and obligatory on the corporation at the date
of the commencement of the Indiana receiver’s suit; payments to be
made to the certificate holders of each branch in proportion to the
amounts paid by them respectively for assessments, less such dividends
or benefits, if any, as each certificate holder might have previously re-
celved under his certificate.

[Argued January 17th—decided March 6th, 1894.]

AcTION for the appointment of a receiver of the assets of
the defendant corporation in this State; brought to the Su-
perior Court in Fairfield County and tried to the court,
Ralph Wheeler, J.; facts found and case reserved for the
advice of this court.

Upon the plaintiff’s application Edwin L. Scofield was
appointed receiver of the funds and estate of the defendant
in Connecticut, and thereafter the branches of the Order in
this State, pursuant to the order of the Superior Court, paid
over to him as such receiver all the funds in their custody.
Thereupon the several local branches and James F. Failey,
the receiver previously appointed by the Indiana court, where
the defendant corporation was organized and had its princi-
pal offices, interpleaded their respective claims to the funds
turned over to the receiver in this State.

The other facts are sufficiently stated in the opinion.

Henry C. Robinson for James F. Failey, the Indiana Re-
ceiver.

I. The claim made by the domiciliary receiver is sound by
every principle of law and equity.

The reserve fund, neither in whole nor in part, ever be-
longed to any branch. The entire membership of the Order
owned the entire fund wherever held, and, as such owners,
mutually limited their right to call it in to accomplish its
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purposes, to certain periods. These purposes are now lost,
and with the loss the limitations fall out, and the owners of
the property own it now without limitation upon its use.

There is nothing inconsistent with the claim of title in the
Order, in the fact that the branches were authorized to select
trustees and that their bonds ran to the branches. The
branches were merely the agents of the Order. Schunck v.
Withoen and Waisen Fund, 44 Wis., 869; Erdman v. Ins.
Co., 4 Wis., 876; Lyon v. Sup. Ass. R. 8. G. F., 168
Mass., 88.

II. The principal receiver is the successor of the corpora-
tion which owned the reserve fund. He is also the successor
of the parties who created the fund; and is vested by the
decree of the domiciliary court with all the funds held by
the branches.

To order these funds to be distributed upon State or any
other geographical lines would make hotch-pot of the prop-
erty. The small branches would jostle the large ones, the
older certificates would jostle the younger ones, and no single
individual would or could get his just share..

I11. The rights of receiver Failey are paramount, and the
court will assist to enforce them.

The law is now well settled that, under the principle of
comity, the courts of one jurisdiction can recognize the au-
thority and permit the exercise of functions of a receiver
appointed in another jurisdiction, except in those cases
where a court of the former jurisdiction finds that its own
policy will be displaced or the rights of its own citizens in-
vaded or impaired. This is especially true when such re-
ceiver is, by the terms of his appointment, to gather the
assets wherever found. Hurd v. Elizabeth, 41 N.J. L., 4;
Boulware v. Davis, 90 Ala., 207 ; Sercomb v. Catlin, 128 Il1.,
562; Bank v. McLeod, 88 Ohio St., 184. It is altogether
unnecessary that the property should be within the jurisdic-
tion of the court making the original appointment. Bank v.
MecLeod, supra; Haulditch v. Donegal, 8 Bligh. N. 8., 848 ;
Beach on Receivers, §§ 17, 18,19; High on Receivers, §§ 47,
et seq. .
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IV. Where the corporation is chartered by a single State
and does business through agencies and through branches
organized by itself in other States, if it becomes insolvent
its assets should be gathered at the domicil and there dis-
tributed according to the principles of equity. Relfe v.
Rundle, 108 U. S., 222; Rundle v. Life Ass. of America, 10
Fed. Rep., 720 ; Davis v. Life Ass. of America, 11 Fed. Rep.,
781; Taylor v. Same, 18 Fed. Rep., 498 ; Bockover v. Same,
77 Va., 85; High on Receivers, § 50; Peale v. Phipps et al.,
14 How., 874 ; Parsons et al. v. Charter Oak Life Ins. Co.,
31 Fed. Rep., 805; Fry v. Same, 81 Fed. Rep., 197 ; In re
Equitable Reserve Fund Ass.,181 N. Y., 869 ; Jepson v. Fra-
ternal Alliance, 17 R. 1., 471; Burdon et al. v. Safety Fund
Ass., 147 Mass., 800; Fogg v. Supreme Lodge, Order of
Golden Lyon, 22 Ins. Law J., 848; Chamberlain v. Lincoln,
129 Mass., 70; Karcher v. Sup. Lodge, Knights of Homor,
187 Mass., 868 ; Oliver v. Hopkins, 144 Mass., 176; Sup.
Lodge K. of P. v. Kalinski, 57 Fed. Rep., 848 ; Stamm v. N.
W. Mut. Ben. Ass., 65 Mich., 317.

So sacred are the rights of individual members in these
benevolent associations, that the courts hold that one cannot
be dissolved in the absence of organic provisions, except by
the unanimous consent of the members. Allman v. Berry,
27 N. J. Eq., 331; State Council v. Sharp, 6 Am. & Eng.
Corp. Cases, 629; Thomas v. Ellmaker, 1 Pars. Sel. Cases,
98 (Penn.); Gouland v. De Varia, 17 Ves., 19.

William F. Henney, Lucius P. Deming with whom was
James Bishop, and Henry G. Newton, for the Connecticut
Branches of the Order.

Barpwin, J. The Supreme Sitting of the Order of the
Iron Hall was duly incorporated under the general laws of
the State of Indiana, in 1881. Its corporate purposes were
defined, in the third of its Articles of Association, as being
“to unite in bonds of Union, Protection and Forbearance
all acceptable white persons of good character, steady habits,
sound bodily health, and reputable calling, who believe in a
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Supreme Intelligent Being, the Creator and Preserver of the
Universe; to improve the condition of its membership mor-
ally, socially and materially, by instructive lessons, judicious
counsel and timely aid, by encouragement in business, and
by assistance to obtain employment when in need ; to estab-
lish a Benefit Fund from which members of the said Order
who have complied with all its rules and regulations, or the
heirs of such member, may receive a benefit in a sum not
exceeding one thousand dollars ($1,000), which shall be
paid in such sums and at such times as may be provided by
the laws governing such payment, or in the certificate of
membership, and when all the conditions regulating such
payment have been complied with.”

Its “proper officers ” were to have “power, at any time
when a liability on account of the sickness, disability or ma-
turity of certificate of a member entitled to a benefit under
number three of these Articles occurs, to make the proper
and specified assessment, under the prescribed regulation, to
meet such liability.”

By Article II, sec. 8, of the ¢ Constitution” of the Order,
duly adopted pursuant to its Articles of Association, one of
its objects was particularly declared to be “to establish a
Benefit Fund from which those who have held membership
in the Order for thirty days or more may, should they so
desire, on proper application, and complying with all the
rules and regulations governing said Benefit Fund, become
participants therein and may receive the benefit of a sum
not exceeding twenty-five dollars per week, nor more than
one half of the sum total held by each member, when, by
reason of disease or accident, they become disabled from fol-
lowing their usual occupation, or an amount of not more
than one thousand dollars when they have held a continuous
membership in the Order for seven years. Provided, howev-
er, That the sum total drawn from this Order by any of its
members shall never exceed, both in sick, disability, and
other benfits, the sum named in the certificate of member-

n ??
ship.
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Among the “ Laws of the Supreme Sitting,” made pursu-
ant to its Constitution, were the following:

“Law I.
* BENEFIT FUND.

«“Section 1. There shall be attached to this Order a Ben-
efit Fund, in which members inay participate (except social
members), as they may severally elect, either in the sum of
one thousand dollars, eight hundred dollars, six hundred
dollars, four hundred dollars or two hundred dollars, on
which they shall pay the rates and be entitled to the benefits
prescribed in the following table. The members of the
Sisterhood Branches (except social members) may partici-
pate in the Benefit Fund, as they may severally elect, either
in the sum of six hundred dollars, four hundred dollars or
two hundred dollars, on which they shall pay the rates and
be entitled to the benefits prescribed in the following table :
Provided, That all payments shall be made in accordance
with the following sections, and in no other way or manner:

« Table of Rates and Benefits.
Amount Paid on Weekly Benefit Amount Pald loat  Benefits Paid at
BE, VREe i " Rk
$2.50 $25.00 $600.00  $500.00 $1,000.00
2.00 20.00 400.00 400.00 800.00
1.50 15.00 800.00 800.00 600.00
1.00 10.00 200.00 200.00 400.00
60 6.00 100.00 100.00 200.00
“ Law II.

‘“ RESERVE FUND.

«Section 1. Twenty per cent of the amount received by
each Branch on each assessment shall be set aside and re-
tained as & Reserve Fund. At the expiration of the first
term of six years and six months from the date of the organ-
ization of the Order, one seventh of the reserve Fund then
on hand shall be called for by the Supreme Accountant and
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used by the Supreme Cashier in the payment of benefits,
and annually thereafter one seventh of the Reserve Fund
on hand shall be called for, and used in like manner.

“Sec. 2. Each Branch shall have supervision of the Re-
serve Fund, and when said Reserve Fund shall amount to
fifty dollars, the Trustees, in conjunction with the Cashier
of the Local Branch, shall invest the same in registered
United States Government bonds, county and city bonds, in
first class mortgages on real estate, or it shall be deposited
at interest in some reputable savings bank: Provided, That
no loan shall be made for a longer period than six years
from the end of the term to which said Reserve Fund belongs,
interest to be computed, or paid, semi-annually. Should a
loan be made on real estate, it shall be on first mortgage,
and not exceed one half of the taxed value of said real estate.
No Local Branch of the Order shall loan any portion of its
Reserve Fund on chattel mortgages, and any Local Branch
that shall allow its officers to loan any of the Reserve Fund
or its accumulations contrary to law shall be declared sus-
pended by the Supreme Justice, and shall not be reinstated
until all funds are safely secured to the Order as the law
directs.

“Sec. 8. Each Branch may remit its Reserve Fund to the
Supreme Cashier for investment by the Supreme Trustees
to the credit of said Branch, charging him with the amount
of such Reserve Fund so remitted for investment, and the
Supreme Cashier shall receipt for the same on an official
blank for that purpose. The Supreme Trustees are hereby
empowered to invest said funds in accordance with Sec-

tion 2 of this law.

“Law I.

“Sec. 2. When the amount received for one assessment,
less the Reserve Fund, as Provided for in Law II, Section 1,
shall equal an amount less than one thousand dollars, the
sum to be paid shall in no case exceed the amount ot one
assessment, less the reserve. In such case, if the member’s
certificate be in the amount of one thousand dollars, he shall

Vor. Lx1v.—12
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receive not more than the whole amount of said assessment;
if in the amount of eight hundred dollars, not more than
four fifths of said assessment; if in the amount of six hun-
dred dollars, not more than three fifths of said assessment;
if in the amount of four hundred dollars, not more than two
fifths of said assessment; and if in the amount of two hun
dred dollars, not more than one fifth of said assessment; and
said amounts shall be all that can be claimed by any one.

“Sec. 4. Each member of the Benefit Fund on becoming
liable, shall pay to the Accountant the amount prescribed
in the foregoing table on account of the Benefit Fund, and
the same amount on each assessment thereafter while he re-
mains & member of this Order. The Accountant shall keep
the date when such payment is made, and credit the member
with the same in the books provided for that purpose.

“Sec. 5. The sum as prescribed in the member’s certifi-
cate shall be paid to the member, his widow, or the legal
heirs of said member, in case of sickness, disability or ma-
turity, and such payment shall be made as hereafter pre-
scribed, and according to the conditions set forth in said
certificate.

“Sec. 6. On the sickness or disability of a member, or the
maturity of a certificate, the Accountant of the Local Branch
shall immediately notify the Supreme Accountant upon the
official blanks provided for that purpose by the Supreme
Sitting, giving full particulars and the date of the last assess-
ment paid by said member.

“Sec. 11. On receipt of duly approved claims for sickness
or disability, or maturity of certificate of 8 member, the Su-
preme Accountant shall draw an order on the Supreme Cash-
ier in favor of the proper person or persons for the amount
due, signed by the Supreme Justice, and forward the same
to the Accountant of the Local Branch of which the benefi-
ciary is a member: Provided, That in case of continuous
sickness or disability, a member shall be entitled to present
a claim for benefits at intervals of four weeks or less, and
shall be entitled, when approved, to a payment on account
of said claim, for which the member shall give to the Supreme
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Sitting a receipt in full of said payment, and in all cases it
shall be charged upon the Benefit Fund ledgers of the Su-
preme Accountant and Supreme Cashier.

“Sec. 12. Upon receipt of the order for the payment of a
sickness or disability benefit, or a matured certificate, the
Accountant shall immediately turn the same over to the per-
son or persons in whose favor it is drawn ; before delivering
the order, he shall obtain a receipt in full of said payment
on the certificate, and instruct the member to forward the
warrant to the Supreme Cashier for payment: Provided,
That in cases of the maturity of certificate, when the pay-
ment cancels the certificate, the certificate duly canceled and
attested by the officers of this Local Branch, must accompany
the warrant for collection.

“Sec. 14. After paying any of the above benefits, if the
Supreme Treasury requires, an assessment shall be made;
the Supreme Accountant shall make a call on each Local
Branch for the money of each member belonging to the Bene-
fit Fund. Such call shall be in accordance with a form pre-
scribed by the Supreme Sitting, and shall include a list of
all claims received for adjustment subsequent to the last as-
sessment.

«“ Sec. 15. Whenever an assessment is called for, the Ac-
countant shall certify to the Cashier the amounts due the
Supreme Treasury on account of the Benefit Fund by the
terms of the call of the Supreme Accountant. The Cashier
of the Local Branch shall thereupon immediately forward to
the Supreme Cashier the amount so certified by the Account-
ant, and at once notify the Accountant of this Branch in
writing of the amount so forwarded. A Branch failing to
comply with this section within thirty days shall stand sus-
pended from that date until all arrearages are paid. And
should a Branch fail to pay all arrearages within thirty days
from the date of suspension, they shall be declared defunct,
and the Reserve Fund, charter, and all other property shall
be at once demanded by the Supreme Accountant in accord-
ance with laws governing the same.

“Sec. 16. When an assessment is made it shall be the duty
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of the Accountant to at once notify every member liable to
the said assessment that the same has been issued. Assess-
ment notices shall bear the seal of the Branch, and shall be
upon the blanks furnished by the Supreme Sitting, and its
date shall be the same as that of the notice received from
the Supreme Accountant. Each member who fails to pay
the assessment called for, to the Accountant, within thirty
days from the date of the notice, shall stand suspended
without further notice. Any Branch failing to enforce the
law against any member who becomes delinquent on assess-
ments shall pay out of its general fund all assessments and
fines which become due from such member, and which are
not paid by them, so long as they are permitted to remain
in good standing.
“Law V.

“Sec. 8. Any Branch failing to comply with the Consti-
tution and Laws of this Order, after becoming suspended,
shall become liable to the Supreme Sitting for all that appears
in its Benefit, Reserve and General Fund accounts, as kept
by the Supreme Accountant, and more, if so shown by the
accounts of the Branch ; and does hereby agree, should suit
be instituted against such Branch, upon proper proof of the
correctness of the account, to confess judgment for the same
and all costs incurred by the Supreme Sitting in making
such collections, and that each officer and member thereof
agrees thereto to become immediately responsible to the Su-
preme Sitting for the whole amount of such judgment.”

Each local branch annually elected, among other officers,
an Accountant, Cashier, and three Trustees; and the * Con-
stitution governing Local Branches” contained the follow-
ing provision :—

« Article V.

“Sec. 10. The trustees shall have the general supervision
of all the property of this Branch. They shall, in conjunc-
tion with the Cashier, invest in such securities as they know
to be safe such sums as this Branch orders drawn from the
treasury for that purpose. They shall have the custody of
all securities of this Branch for money loaned or invested,
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except, should the Branch become suspended, they then go
into the hands of the Supreme Trustees. They shall collect
or realize all such sums when so directed by this Branch.
They shall collect all the interests, rents or other money aris-
ing from said investments belonging to this Branch, and pay
the money collected by them to the Accountant. They shall,
on the 80th day of June and the 81st day of December of
each year, report their transactions to this Branch, and make
an inventory of all property. Before entering upon the du-
ties of their office they shall each give bond, with approved
security, for such sum as this Branch may require for the
faithful performance of their duties, provided, the sum shall
not be less than five hundred dollars each, which bond shall
be approved by the Branch and deposited with the Supreme
Justice.”

Every member electing to participate in the ¢ Benefit
Fund ” received, on the application of his «“ Branch,” a cer-
tificate from the “Supreme Accountant,” in a form, duly
prescribed by the Supreme Sitting, reading as follows :

“Supreme Sitting $1,000.00
No. of the
ORDER of the IRON HALL.
Membership Certificate.

« THIS CERTIFICATE is issued t0 --..c.occoeoeeeee.eee.. a
member of Local Branch No. ...... ORDER OF THE IRON
HALL, located ab .........oooomeaenaene. , State of ._............ .
Upon evidence received from said Local Branch that ....__..
...... was duly initiated on the ...... day of __..._____., 189__,
and upon the conditions that the statements made by him in
his application for membership in said Local Branch and the
statement certified to by him to the Medical Examiner, both
of which are filed in the Supreme Accountant’s office, be
and are hereby made a part of this contract, and upon con-
ditions that the said member complies with all the laws,
rules and regulations now governing said Local Branch and
its funds ; and that said member further agrees to comply
with all fature laws that may be hereafter enacted by the
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Supreme Sitting to govern said Branch and funds. These
conditions being fully complied withsthe Supreme Sitting
Order of the Iron Hall hereby promises and binds itself to
pay out of its Relief and Reserve Funds a sum not exceeding
ONE THOUSAND DOLLARS

in accordance with and under the provisions of the laws of the
Order governing such funds and their payments, upon satis-
factory evidence of the sickness, disability or death of said
member, or upon its termination, upon the proper receipt of
partial payments made thereon, and upon the surrendering
of the Certificate at its legal termination: Provided that
said member is in good standing in this Order and provided
also, that this Certificate-shall not have been surrendered by
said member to any other person or persons except in case
of death to his legal heirs in accordance with the laws of
this Order. v

“It is fully understood and agreed that the mailing of
notices of assessments to the last known residence or ad-
dress of the member ten days prior to the expiration of the
time named therein, within which the payment called for
thereby should be made, or the personal delivery of such
notices three days prior to said expiration of time, shall be a
final and legal serving of the same, and when so mailed or
delivered, all responsibility of the Order, or any Branch or
officer thereof, shall finally cease and determine.

“ This Certificate shall be in force from its date, when at-
tested by the signatures of the Chief Justice and Account-
ant, and an impression of the Seal of the above named Branch
and accepted by the afore-mentioned member all in accord-
ance with the form printed thereon. If not so attested and
accepted, within three months from its date, it shall become
tpso facto, null and void, and of no effect whatever.

«IN WITNESS WHEREOF, We have hereunto attached
our signatures, and affixed the Seal of the Supreme Sitting

of the Order of the Iron Hall, this ........___. day of .ccccyy
A.D.189....
(Seal) E.J. WALKER, F. D. SoMERBY,

Supreme Accountant. Supreme Justice



MARCH, 189%4. 183

Fawcett v. Iron Hall,

“T accept this Certificate on the conditions named herein,
to take effect onthe ..._....___._____. day of __._....._. 189._,,
on which date I became a Beneficial Member, in accordance
with the Laws of the Order.

“ Witnessed and delivered in our presencs,

.......................... Of
Chief Justice. Local Branch
.......................... No. oo .
Accountant. O0.1.H

Signature of Member.”

On the back of this paper was printed the following form
of a receipt for the payment of the benefits stipulated, on a
final settlement :

“FINAL SURRENDER.

“RECEIVED OF ......__._........ Cashier of Local Branch
No. ......... » ORDER OF THE IRON HALL, Benefit Fund
Warrant No. ._____.. , on the Supreme Cashier of said Order,
inthesamof .. Dollars, the same being in full
of all claims against the SUPREME SITTING of the OR-
DER of the IRON HALL, or against any Branch or officer
of said Order, which exists under or on account of the with-
in Membership Certificate, which is hereby surrendered.

Person Receiving Benefit.
“We hereby certify that the person who has signed the
above receipt and surrender is the proper
(Seal of Branch) party to receive the Benefit, and that
......... signature is genuine.

Acocountant. Chief Justice.”

All the funds now in the hands of the Connecticut re-
ceiver were collected by him from local branches of the Or-
der in this State, or from trustees appointed by them, and
belonged to the “Reserve Funds” held for the benefit of
Members of the Order who had elected to take benefit cer-
tificates.
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It is plain that the contract set forth in these certificates
is one between the holder and the Supreme Sitting of the
Order of the Iron Hall, and that the promise of the latter
for the ultimate payment of the stipulated benefit is not
made dependent on the sufficiency of the Reserve Fund of
the particular local branch to which the holder belongs, nor
secured by any pledge of such fund. If the entire Reserve
Fund of any local branch should be lost, by unfortunate in-
vestments, whether made by the local trustees, or the * Su-
preme Trustees” of the corporation, its obligation to meet
the certificates held by members of such branch would be
unaffected. Of the assessments payable from time to time
under Law I, sec. 1, eighty per cent went immediately into
the treasury of the corporation, to reimburse it for payments
already made on matured certificates, or to be used for the
payment of certificates as they might mature, without any
discrimination between the members of different branches.
The remaining twenty per cent was to be retained and in-
vested subject to be drawn upon, in favor of the Order, only
to the extent of one seventh of its total amount annually,
which was to be “used by the Supreme Cashier in the pay-
ment of benefits.”

Each local Reserve Fund was therefore a fund held in trust
for the payment, through the general officers of the corpora-
tion, in its behalf, and out of its treasury, of benefits to cer-
tificate holders. In the hands of the receiver appointed by
the Superior Court, it stands, of course, charged with the
same trust.

If the corporation were now in a condition to fulfill its ob-
ligations to certificate holders, by the aid of the several trust
funds held by the local branches, and to discharge the trusts
upon which it might receive them, according to the terms of
the certificates and the rules of the Order, it would be our
duty to advise that the receiver in this State should remit
all moneys in his hands to the proper officers of the Order.
But the corporation is insolvent, and unable to carry out the
purposes of its organization ; and has assigned all its right
and title to these funds to James F. Failey, a citizen of In-
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diana, who had previous]y been appointed by a court of that
State, receiver of all its estate, wherever situated.

Mr. Failey, as such receiver and assignee, has appeared as
a defendant in this cause, and claims the funds.

Before the courts of Connecticut can sanction such a
change of trustees, they must be satisfied that no injustice
would thus be done to the citizens of their own State. The
local branches and trustees, out of whose charge these funds
have been taken by the order of the Superior Gourt, have
appeared before us, and in behalf of those whom they repre-
sent, unanimously object to any transfer to the Indiana re-
ceiver. By the decree of the court under which he, Failey,
was appointed, made on August 28d, 1892, he was ordered to
collect all Reserve Funds in the hands of any local branches,
whether within or without the State of Indiana, and all such
branches were ordered to pay the same to him, and enjoined
from any other disposition of them. He was also required
to report to the court any instance of neglect to comply with
the terms of such order, on the part of any person or branch,
“ when such further order will be made in such behalf as to
the court shall in such case seem meet.” All branches mak-
ing such payments by October 10th, 1892, were to be entitled
to share in the distribution of the estate. On December 2d,
1898, another decree was passed in the same suit, confirming
that of August 28d, as to the provisions above mentioned,
except that the receiver was directed to inform the courts
in other States, which had appointed receivers of the cor-
poration, of the terms of both decrees, and request them,
and the receivers by them appointed, to account to him, and
to pay over to him all moneys in their hands, “ to be by him
taken and held, together with the funds on hand, as the
property of said defendant, the Supreme Sitting of the Iron
Hall, which moneys, together with all the other moneys com-
ing to the hands of said receiver herein, shall be hereafter
equitably distributed among the creditors and certificate hold-
ers of the said defendant.” All members of local branches
thereafter properly accounting for and paying over to him,
within a reasonable time, all money and property in their
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possession, or who had accounted, or might within a rea-
sonable time account, in any other State to any local re-
ceiver, who thereafter, within a reasonable time, should
account for the same to Mr. Failey, as principal receiver,
were declared entitled to share in the distribution of the
funds in the latter’s hands, when made, equally and ratably
“ with the creditors and certificate holders of the said de-
fendant corporation.” Any neglect or refusal of any courts
or receivers to comply with the request of the Indiana re-
ceiver for a transfer to him of the funds in their custody,
. he was “ directed with due speed to report,” whereupon such
order was to be made * as at such time may seem proper.”

These provisions of the decree were predicated on a finding
that “attachment and receivership suits have been brought
against the defendant, the Supreme Sitting of the Order of
the Iron Hall, in very many States and jurisdictions through-
out the United States, and that in such proceedings the courts
have taken into possession and control the property of the
said defendant, the Supreme Sitting of the Order of the Iron
Hall, in such States and jurisdictions, and now hold the
same under the orders of the various courts.”

The following facts are also set forth in the same finding :—
At the commencement of the suit in Indiana, which was on
July 29th, 1892, there were over a thousand local branches
of the Order in different parts of the United States and Can-
ada, of whose members over sixty thousand held benefit cer-
tificates. The Order had received nearly six million dollars
net, from these certificate holders, and their certificates called
for benefits which, at the mazimum rate, would amount to
about $49,000,000. To meet these obligations the Order
bad in its treasury, to the credit of the *Benefit Fund,”
about a million dollars, according to its books; of which,
however, owing to fraud and mismanagement, less than a
quarter of a million was available. It also had on hand
nearly $850,000, belonging to the “ Reserve Fund,” and the
several local branches had under their control further sums
belonging to the same fund, to the aggregate amount of
$1,860,000. The other funds of the Order amounted to but
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about a quarter of a million dollars. The several local ¢ Re-
serve Funds” held in Connecticut amounted to $18,667.05,
and the Connecticut certificate holders who had paid it'in,
had therefore contributed to the *“ Benefit Fund ” $74,668.20,
which had been remitted to the general treasury. They
numbered 1098. Four of the Connecticut branches had ac-
counted to the Indiana receiver, and paid over to him, to-
gether, over $8,000. Two of them, after his appointment,
distributed the “ Reserve Funds” in their hands among their
members. All of them have ceased to hold regular meetings,
and to carry out the purposes of their organization.

On February 25th, 1898, Mr. Failey filed in the Superior
Court, in the present action, his claim to all the funds in its
custody, in which he states that they belong to him as prin-
cipal receiver, “for the benefit of all the creditors of the
corporation, to be distributed according to the constitution
and laws of the corporation; and that no particular branch
anywhere situated has any claim to the reserve fund, but that
the same and all reserve funds belong to the Order.”

The local branches in Connecticut, from whom or whose
trustees the Connecticut receiver has collected the funds in
controversy, have a right to be amply protected by the court
in obedience to whose decree they have made such payments ;
and this right extends equally to those by whom these funds
were originally contributed—the certificate holders, who be-
came such as members of these branches.

The first Indiana decree proposed to admit to a share in
the distribution of the funds coming into the hands of the
Indiana receiver, those having property of the Order in their
possession who accounted to him by October 10th, 1892.
The decree of December 2d, 1898, extended the limit to “ a
reasonable time " after notice from him of his claims. Such
notice was given to the parties to this suit a year or more
ago, by the pleadings on file. The Indiana decree does not
appear to recognize, as a justification for delay in such ac-
counting, the orders of courts in other States having juris-
diction of the parties in interest. It seems also to make no
distinction, as to those entitled to share in the funds that
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may come into the hands of the Indiana receiver, between
general creditors of the Order, and the holders of its benefit
certificates.

In opposition to the claim of Mr. Failey, it has been urged
in argument that he is before us in the position of a plaintiff,
having no better rights than the Order of which he was ap-
pointed receiver, and has since become the assignee; and
founding his title to recover the funds in controversy upon
a fraudulent compact, namely, the scheme under which the
Order was organized and conducted. The fraud is said to
consist in the offer to certificate holders of more than the as-
sessments to be made upon them could justify ; and it is ar-
gued that if they were parties to the wrong, they occupy in
this cause the position of defendants, in possession of the
fund, so far as equitable right is concerned, and may there-
fore invoke the protection of the rule, In pari delicto melior
est conditio possedentis. But the certificates contain no prom-
ise to pay any particular sum, nor do the constitution or
laws of the Order impose any limit on the number of assess-
ments that can be laid. The obligation of the corporation
—so far as appears from the face of the papers which express
it—would be satisfied by paying the holder of a matured cer-
tificate any sum, however small, and its right to enforce
contribution from him is only limited by reference to the ne-
cessities of the treasury on account of previous payments on
other certificates. ’

There was no representation that the assessments or other
funds of the Order, except the twenty per cent Reserve Fund,
were to be left to accumulate, to provide means for the ulti-
mate payment of what might become due on certificates.
On the contrary, it was expressly stated that such assess-
ments were to be used to reimburse the Order for prior
expenditures. The obligations of each year were to be dis-
charged by the use of four fifths of the assessments of the
year, and the remaining fifth only was to be kept for future
recourse. In ordinary contracts of life insurance, where a
fixed sum is promised, in consideration of fixed premiums,
payable at stated intervals, the maintenance of an adequate
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and accumulating reinsurance reserve is an essential part of
of the plan; but what is known as “ co-operative insurance ”
proceeds upon a different theory, and relies mainly upon the
assessments and lapses of each year to meet the calls for ma-
turing benefits.

It has also been argued that if there be no fraud apparent
in the constitution, rules, and laws of the defendant Order,
yet its whole dealings in this State have been of so fraudulent
a character as to deprive its assignee and receiver of any
right to claim the funds in controversy by an appeal to the
doctrine of comity. The Superior Court has found that the
Order was duly incorporated under the laws of Indiana; and
it has not found any facts showing as matter of law the ex-
istence of fraud in its contracts or management in this State.
It is evident that the rules and laws of the corporation are
such as to furnish an easy means for designing men, if placed
in official positions, to entrap the unwary by false and allur-
ing representations as to the large returns to be derived from
small contributions. The seal of the Order, displayed on the
benefit certificates, and on the pamphlet containing the con-
stitution, rules and laws, bears upon its face the device of a
safe with the figures * $1,000.” at its top, and beneath it the
words “ in seven years.” One of the rules, which provides
that if two assessments are laid in any month, the first shall
be laid on the first day of the month, and the second on the
fifteenth, might easily give a casual reader the impression
that in no month could more than two assessments be laid,
whereas treble that number could bardly suffice to provide
for the maximum benefits. But while these are all circum-
stances entitled to great consideration, upon any inquiry
into the truth of charges of fraud against the officers of the
Order, they do not establish its existence as a conclusion of
law. Fraud is never presumed. The place to prove it,in a
case like this, is in the Superior Court, and the record of
the proceedings in that court fails to show that the charge
now made was there maintained.

Nor do we think the standing of the corporation, or its
recciver before us, is affected by General Statutes, § 2892, by
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reason of the fact that it has done business in this State with-
out authority from the Iusurance Commissioner, though it
may have been incorporated in another State for the purpose,
among other things, of furnishing insurance on the assess-
ment plan. Every “ secret or fraternal society ” is excepted
from the operation of that statute by General Statutes, § 2903,
and the defendant corporation appears to us to be one an-
swering both these descriptions. ¢Secret work” by Arti-
cle XI of the constitution is one of the functions of the
* Supreme Sitting,” and the branches are to meet with &
“ Watchman ” at the outer and ¢ Vedette ” at the inner door.

But while restricted as we are to the consideration of ques-
tions of law, we cannot say that there was fraud in the orig-
inal purposes of the defendant corporation, or in its dealings
in this State, nor that there was any statutory impediment
to its doing business here; the comity which permitted it to
come here to organize its local branches and contract with
their members, does not require us, in determining the con-
sequences of such contracts, in view of its present position,
to overlook the claims of citizens of Connecticut to the pro-
tection of its courts. The controversy before us is as to the
possession of a trust fund in the hands of the court. The
trusts upon which it is held will be the same, whoever may
be the trustee. It is made up of several smaller funds, each
of which was under the control and management of local
trustees in this State, until the court required them to sur-
render it to its receiver. He now, as regards the claim of
Mr. Failey, represents their rights, as well as those of the
cestuis que trustent. These local trustees were properly con-
stituted, and no act of maladministration is alleged against
them. If their possession could not be disturbed by the
Indiana receiver, neither can his be. Cooke v. Warner, 56
Conn. 234, 239. The contract between the certificate holder
and the corporation was, by its express terms, made subject
to the rules and laws of the Order. For its due perform-
ance, on the part of either party, it was necessary that the
corporation should maintain its connection with the local
branch to which the holder belonged, and continue in active
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existence as a “ going concern.” Payments upon the certifi-
cate were to be made out of a “Benefit Fund ” raised by
assessments levied by the corporation on the several local
branches, on account of those of their members who held
certificates. The local branch was required to forward 80
per cent of the total amount called for “immediately,” to
the “ Supreme Treasury ” of the corporation, and to notify
each certificate member of the call, whereupon he was obliged
to pay the amount of his assessment to the branch within
thirty days from the date of the original call. Twenty per
cent of this was to be left with trustees appointed by the
branch, and under bonds to its “ Chief Justice” and * Vice
Justice.” The bonds were all payable to these officers «“in
trust for said branch,” should the trustee fail to account for
the funds, at the end of his term, to his *“successor in office
or to whoever may be legally appointed to receive the same.”
Assessments were to be levied only when previous payments
by the corporation out of the Benefit Fund had so reduced
it that it required to be replenished. The amount to be paid
on each matured certificate was also to be determined, with-
in a certain maximum limit, by the managers of the corpora-
tion ; and as it was to be liquidated by means of an order on
the “Supreme Cashier,” drawn by the “Supreme Account-
ant,” and signed by the *“Supreme Justice,” it would seem
that the corporation intended to reserve some discretionary
power to regulate the sum by the state of the treasury.

It is obvious, as we have already said, that the corporation
looked to the calls upon certificate holders in each year, for
the means to pay the benefits accruing during the year, and
to maintain the *“Reserve Fund,” which, with the aid of
lapses, it was hoped would avoid the necessity of any bur-
densome multiplication of assessments. In 1892, upon the
insolvency of the corporation and the appointment of re-
ceivers in different States, the receipts from assessments
stopped, the branches generally ceased to meet, and the Or-
der became disorganized, and practically dissolved. The
carcass remained, but the life was gone. The end was reach-
ed, so far as the rights of certificate holders are concerned,
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on July 29th, 1892, the day when the suit was instituted in
Indiana for the appointment of a receiver. In view of the
condition of the corporation at the time, and the probability
of such an appointment, no certificate holder could have been
expected to make any future payment to it for assessments.

The performance on its part of the contract of the Order
with the certificate holders having by its fault become im-
possible, each of these had the right to elect whether to treat
the contract as rescinded and demand a return of what he
bad paid on it, or to treat it as in force and claim the dam-
ages resulting to him from the corporation having put itself
in a condition incompatible with the fulfillment of its engage-
ments. 2 Saunders on Pleadings and Evidence, *674; Lyon
v. Annable, 4 Conn., 350, 855. The Connecticut certificate
holders, represented before us through the several trustees
or branches who have appeared or pleaded in the cause, have
unanimously elected the former course, and such election
has been sufficiently and seasonably made known by the an-
swers and claims which have been filed. Under these cir-
cumstances, we think equity will best be done, as between
the parties before us, by retaining the funds in controversy
in the hands of the receiver appointed by the Superior Court,
for distribution among the certificate holders of the Order,
by whose contributions they were originally accumulated.
In re Equitable Fund Life Association, 181 N. Y., 854; 80
Northeastern Rep., 114, 120; Lindquist v. GHines, 28 N. Y.
Suppl., 272; Peltz v. Supreme Chamber of the Order of Fi-
nancial Union, 19 Atlantic Rep., 668 ; Fogg v. Supreme Lodge
of Order of Golden Lion, 156 Mass., 481; 833 Northeastern
Rep., 692, 698.

For every dollar paid by them to the accountant of their
local branches, eighty cents has been transmitted to the gen-
eral treasury of the Order, to reimburse it for benefits paid
to other certificate holders, and twenty cents has been re-
gerved to meet similar claims to mature thereafter. It is to
the reserve funds thus constituted that contributors, electing
to rescind the contract evidenced by their benefit certificates,
have a right to look primarily for repayment of their ad
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vances. These funds were manifestly left, by the laws of
the Order, in the hands of the local branches for their better
assurance. As against the demand of a foreign receiver and
assignee, we think the members of each branch whose con-
tributions created its Reserve Fund, have, under the condi-
tions disclosed in the record of this cause, an equitable lien
upon it, which the courts of their own State can best pro-
tect, especially where he claims it for distribution among the
creditors of the corporation generally without any distinc-
tion in favor of certificate holders.

In quoting the constitution and laws of the defendant
corporation, the edition of 1888 has been followed. We
have not found it necessary to consider the effect of the
changes of phraseology found in later editions, and which it
is claimed were made without authority ; since, while they
might serve to strengthen the legal title of the corporation
to the custody of the various Reserve Funds, they cannot
vary the trusts upon which they were created and must be
administered.

The Superior Court is advised to direct the distribution
of the funds now in the hands of Edwin L. Scofield, receiver,
after payment of necessary costs and charges, among the
holders of benefit certificates, issued by the Supreme Sitting
of the Order of the Iron Hall, to them as members of
branches of the Order organized in Connecticut, and out-
standing and obligatory upon said corporation on July 29th,
1892 ; payments to be made out of the fund received from
the trustees of each local branch to the certificate holders of
that branch, in proportion to the amounts paid by them re-
spectively for assessments, laid upon them as holders of such
certificates, deducting from such dividends, in each case,
such amount, if any, as the certificate holder may have pre-
viously received from said Order by reason of his rights
under his certificate ; and to dismiss and disallow the claim
of James F. Failey, receiver of said corporation by appoint-
ment of the Superior Court for Marion County in the State
of Indiana, to said funds or any part thereof.

Vor. Lx1v.—138 ‘
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In this opinion ANDREWS, C. J., TORRANCE and FENN, J8.,
concurred.

HAMERSLEY, J. (dissenting). In the result announced
by the majority of the court I concur, but not with the
reasons given in support of that result.

If the funds in question were accumulated by the defend-
ant corporation in the transaction in this State of a business
lawful under our laws, then such funds ought to be placed
in the hands of Mr. Failey, the principal and domiciliary re-
ceiver appointed by the Indiana court ; unless there are facts
in the case which establish some clear ground of exception
to the general rule.

The rule that when a corporation is chartered by a single
State and does a lawful insurance business in other States
through agencies and becomes insolvent, its assets should be
gathered at the domicil, and there distributed according to
the principles of equity, is sound and should be universally
observed. It is based upon a recognized principle of inter-
national comity ; and that principle as applicable between
our several States, rests on reasons far more cogent than the
reasons which support the principle as applicable between
nations wholly independent. While it is true that for many
purposes our States are independent, as really as if they
were for all purposes separate sovereignties, and for this
reason the rules of international comity may apply to ques-
tions arising between citizens of different States, yet it is
also true that the citizens of all the States are fellow sub-
jects of one common government, supreme within the sphere
of its operation, and that the necessities growing out of such
common government impose upon the several States obliga-
tions of the highest authority, inconsistent with that cautious
and self-protecting administration of the law of comity that
may be safely indulged in by States wholly foreign to each
other. The full faith and credit positively given in each
State to the judicial proceedings of every other State; the
good faith and confidence impliedly required in dealing with
such judicial proceedings; the commercial necessity of a
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distribution of assets of an insolvent corporation by one
court, growing out of the guaranteed freedom and infinite
variety of commercial intercourse ; the impossibility in many
cases of an equitable distribution except by one court; the
concurrent jurisdiction, and at times exclusive jurisdiction,
of Federal courts in such cases, all suggest cogent reasons
for a loyal observance of the rule stated, unless the particu-
lar facts present a plain and unquestioned exception to the
rule.

It will not, however, be necessary to inquire whether the
particular facts in this case do, or do not, present such ex-
ception. Mr. Failey practically appears in this matter as a
plaintiff; and, as the foundatidn of his claim and right to
the assistance of this court, sets out in full the organization,
oonstitution and laws of the defendant corporation, and a
record containing the findings, orders and decrees of the
Indiana court.

The Durham Branch, in its demurrer, says, that upon the
documents set out by Failey, in connection with the findings,
and orders of the Indiana court, it appears that the business
transacted in this State was unlawful and contrary to publie
policy ; and also in its claim alleges as a fact that the de-
fendant corporation was not organized and qualified to do
business in this State.

The Superior Court has made a finding of facts for the
purpose of submitting to this court the whole record, with
the facts set forth in the finding, and of obtaining the advice
of this court upon all questions arising upon the pleadings
and record ; including the questions arising upon the demur-
rer and the overruling thereof, and the question of what
judgment upon the facts found should be rendered.

In the finding of facts the court finds, in addition to the
facts otherwise appearing on the record, that the Indiana
court had made certain further findings of fact, conclusions
of law, and orders, which should be added to the record set
out and relied upon by Failey in his claim, and makes such
findings of fact, conclusions of law and orders a part of this
record ; and also finds that of the funds on hand $———
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were accumulated in 1889 and subsequently; (it was stated
in argument, and not questioned, that this blank should be
filled by a sum representing nearly the whole amount accu-
mulated) and that the corporation has never been authoriz-
ed to do insurance business in this State.

Thus the main and determinative question we are called
upon to decide is upon the facts contained in the record and
found by the court:—Should the Superior Gourt now hold
that the business transacted in this State by the insol-
vent corporation was a business contrary to our public pol-
icy? This question requires that we should first come to
an understanding of the meaning and legal effect of the
remarkable mass of words called the constitution and laws
of the Order of the Iron Hall. They contain the articles of
association—t. e., the charter of the corporation, the consti-
tution adopted by the corporation, the constitution prescrib-
ed by the corporation for governing local branches, the
general laws adopted by the corporation for its own govern-
ment, and the few special laws governing delegated meet-
ings of local branches, called district meetings, to be from
time to time called by officers of and subject to the control
of the corporation ; special laws governing the life division—
which do not appear to have been put into operation; and
an official summary of the effect of the constitution and
laws in a number of enumerated cases. The meaning of
this literature cannot be understood without the most thor-
ough analysis of the whole and every part, and it is too
voluminous to be quoted in full; but I am satisfied that a
careful examination of the documents establishes the follow-
ing conclusions :—

1. The defendant was incorporated in December, 1881, by
filing articles of association in pursuance of a general stat-
ute of Indiana authorizing the incorporation of three or
more persons for the purpose of organizing * divisions or
associations of temperance, or other charitable associations
or orders.” The members of the corporation so organized
consist, for all practical purposes, of its principal officers.
The stated meetings of the corporation are biennial or quad-
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rennial, and the officers are re-chosen at such meetings. Eight
specified officers must receive salaries, and may receive other
compensation. A body called the executive committee ex-
ercises all powers of the corporation concerning business
matters, fixes the salaries and compensation of all officers,
and is composed of nine officers, of whom six are of those
required to be salaried.

2. The corporation undertakes to a.ccomphsh two dlstmct,
though related objects: First, to organize and govern local
branches of a secret social society ; second, to establish and
carry on an insurance business on the assessment plan, in
which the insured must first have been admitted members
of the secret society, and must continue in good standing as
such members.

8. While the secret social society is under the absolute
control of the corporation, the members of the society are
not members of the corporation, and the corporation as-
sumes no liability to furnish them the pecuniary aid usually
provided by fraternal and mutual aid societies. The mem-
bers of the society, as such, are called ¢ social members.”
One of their privileges is the right to apply for insurance—
i. e., to become * participant in the benefit fund,” and by the
laws governing the secret society such insured members have
the exclusive right to vote and hold office, the privilege of
paying dues being common to all the members. The con-
stitution provides that any person who has held a membership
in the society for thirty days or more may, if he so desire, be-
come a participant in the benefit fund. To become such
participant he must make application, undergo medical ex-
amination, sign.the obligations relating to conditions of in-
surance, etc., in the same manner as in the transaction of any
insurance business, and the corporation states in its official
sammary of its laws that before insurance the insured must
become ¢ an acceptable social member of the order, which
is purely fraternal ;7 and that after being a social member
thirty days “ he may, if he so desire, make application to
become a member of the benefit fund ;" or, at his option,
he may remain a social member for life, and * as such social
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member he would enjoy all the fraternal and social privileges
of the order.” And again, “ social members shall pay the
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